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Vorwort

Das Wintersemester 2011/12 zeigte der Fakultit erstmals die fiir uns sehr positi-
ven Auswirkungen der Abschaffung der ZVS. Die Direktbewerbung bei den Uni-
versitdten hat Koln einen deutlichen Zuwachs an herausragenden Studenten

beschert, was das Studienklima spiirbar positiv verdndert hat.

Neben der groBlen Absolventenfeier und der Promotionsfeier standen im vergan-
genen Semester die internationalen Beziehungen im Zentrum der Fakultitsveran-
staltungen. Der neue deutsch-tiirkische Studiengang konnte bereits die ersten
Absolventen feiern. Der Besuch einer Delegation der East China University of
Political Science and Law (ECUPL) verbreiterte die Basis fiir einen bereits lau-
fenden gegenseitigen Studentenaustausch zwischen Ko6ln und Schanghai. Eine er-
neute Vertiefung der traditionell engen Beziehungen zwischen Ko6ln und den
japanischen Universitéten brachte ein deutsch-japanisches Kolloquium zum Ver-

brechen des Angriffskrieges hervor.

Eine groBe Freude war es, dass es uns bei Claus KreB erneut gelang, die MPG
daran zu hindern, einen Kélner Kollegen zu einem Direktor eines Max-Planck-In-
stitutes zu machen. Gleiches gilt fiir Martin Hensslers Absage des ehrenvolles
Angebotes, Prisident der Bucerius Law School zu werden. Koln bleibt ein attrak-
tiver Standort fiir Rechtswissenschaftler. Dies wird von aulen wahrgenommen.
Mit Freude nahm die Fakultét zur Kenntnis, dass sie im Ranking der Wirtschafts-
woche, das auf einer Befragung von 500 Personalverantwortlichen deutscher Un-
ternehmen beruht, zur drittbesten deutschen Fakultit gewéhlt worden ist. 2009

und 2010 war es noch der fiinfte Rang.

Koln, den 23. 04. 2012 Prof. Dr. Hans-Peter Haferkamp
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Nachrichten

Personalia

Herr Prof. Dr. Christian von Coelln hat den Ruf an die EBS Universitét fiir Wirt-
schaft und Recht zur grolen Freude der Fakultit abgelehnt.

Herr Prof. Thomas von Danwitz ist erneut zum Richter am Européischen Ge-

richtshof ernannt worden.

Am 09.09.2011 ist Prof. Dr. Hans Joachim Hirsch, ehemaliger Direktor des Kri-
minalwissenschaftlichen Instituts, verstorben. Die Fakultit wird seine eindrucks-

volle Personlichkeit in ehrenvoller Erinnerung behalten.

Frau Prof. Dr. Caroline von Gall ist zum 01.02.2012 zur Juniorprofessorin fiir
Ostrecht und offentliches Recht ernannt worden. Die Fakultdt gratuliert ganz

herzlich.

Herr Prof. Dr. Martin Henssler hat die Berufung auf das Amt des Présidenten der

Bucerius Law School zur grolen Freude der Fakultit abgelehnt.

Herr Prof. Dr. Claus Kref3 hat einen Ruf auf eine Direktorenstelle am Max-Plan-
ck-Institute Luxemburg for International, European and Regulatory Procedural

Law erhalten und zur groflen Freude der Fakultit abgelehnt.
Frau Prof. Dr. Susanne Walther ist aus der Fakultét ausgeschieden.

Herr Dr. Steffen Augsberg ist auf eine W 3-Stiftungsprofessur fiir Offentliches

Recht und Gesundheitsrecht an der Universitit des Saarlandes berufen worden.

Gremien und Mitgliedschaften
Herr Prof. Dr. Claus Kref3 ist in folgende Gremien aufgenommen worden:

*  Council of Advisors of Global Institute for Prevention of Aggression
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*  Advisory Board of the Forum for International Criminal and Humani-

tarian Law

*  Auswirtiger wissenschaftlicher Berater der israelischen Public Commis-

sion to Examine the Maritime Incident of 31 May 2010

* Internationaler wissenschaftlicher Beirat des Internationalen For-
schungs- und Dokumentationszentrums Kriegsverbrecherprozesse der

Philipps-Universtitit Marburg

*  Advisory Council of the Crimes Against Humanity Initiative.

Auszeichnungen

Der Lehrpreis wurde von der Fachschaft unserer Fakultit in diesem Jahr im Rah-

men der Absolventenfeier Herrn Prof. Dr. Claus Kref3 verlichen.

Herr Prof. Dr. Dieter Strauch wurde mit dem Preis des Torsten Janckes Gedécht-

nisfonds der Koniglichen Gustav Adolf Akademie in Uppsala ausgezeichnet.
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Berichte von Veranstaltungen der Fakultit
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Absolventenfeier des Ernst E. Hirsch — Jahrgangs 2010/11 des
Masterstudiengangs Deutsches und Tiirkisches Wirtschafts-
recht (LL.M. Koln/Istanbul Bilgi) sowie zur Erdffnung der
Ausstellung "Haymatloz — Exil in der Tiirkei 1933 — 1945" am
18. November 2011

Am 18. November 2011 fand an der Universitit zu Koln eine akademische Feier
des Masterstudiengangs Deutsches und Tiirkisches Wirtschaftsrecht (LL.M.
KolIn/Istanbul Bilgi) zu Ehren der Absolventinnen und Absolventen des ersten
Studienjahrgangs (Ernst E. Hirsch — Jahrgang 2010/11) statt, zu der die Dekanin,
Frau Professor Barbara Grunewald, und der Programmbeauftragte, Herr Professor

Heinz-Peter Mansel, sowie die Gesellschaft fiir Auslandsrecht eingeladen hatten.
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Nach der musikalischen Er6ffnung durch das Tiirkische Musikensemble NRW er-
Offneten der Prorektor fiir Lehre und Studium, Herr Professor Stefan Herzig, und
der Generalkonsul der Tirkischen Republik K6ln, Herr Mustafa Kemal Basa, die
Veranstaltung. Der Generalkonsul betonte die besondere Verbundenheit zwischen
der Tiirkei und Deutschland und hob hervor, dass die Tiirkei den deutschen Wis-
senschaftlern, die wihrend des Nationalsozialismus Zuflucht in der Tirkei fan-
den, aufgrund deren nachhaltigen Beitrags an der Entwicklung der jungen
tiirkischen Republik zu groBBem Dank verpflichtet sei. Er wiirdigte das gemeinsa-
me Projekt der Rechtswissenschaftlichen Fakultiten der Universitdt zu Kéln und
der Istanbul Bilgi Universitesi, die zu den renommiertesten Universititen der Tiir-
kei gehort: ,,Ich bin {iberzeugt davon, dass die Absolventinnen und Absolventen,
die sich in beiden Léndern bestens auskennen, zukiinftig unsere Wirtschaftsbezie-

hungen stdrken werden.*

Als Festredner sprach Herr Dr. Rainhardt Freiherr von Leoprechting, Président
der Tiirkisch-Deutschen Industrie- und Handelskammer, Senior Executive Advi-
sor to the Management Board of METRO AG, zu dem Thema ,,Die Tiirkei in der
Europiischen Union: besser flir beide®. Die Vollmitgliedschaft der Tiirkei sei
»eine Chance fiir die EU, mehr politisches und wirtschaftliches Gewicht zu be-
kommen, neue Mirkte zu gewinnen und Verbiindete zu behalten, neue Impulse zu
geben und zu bekommen®. Fiir die Tiirkei bilde die Perspektive der Mitglied-
schaft eine Grundlage fiir den enormen wirtschaftlichen Aufschwung der letzten

Jahre und ihre wachsende Rolle als bedeutsame Regionalmacht.

Freiherr von Leoprechting brachte seine Wertschédtzung fiir den ersten deutsch-
tirkischen Masterstudiengang im Wirtschaftsrecht zum Ausdruck und versicherte
die weitere Unterstiitzung der Tiirkisch-Deutschen Industrie- und Handelskam-
mer bei der Vermittlung von Praktikumsstellen fiir die weiteren Jahrgénge. Die
Berufsperspektiven der Absolventinnen und Absolventen schétzte er als sehr posi-

tiv ein: ,,Mit Threm Fachwissen, doch insbesondere auch mit Thren Sprachkennt-
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nissen und als Mittler zwischen der deutschen und tiirkischen Kultur, sind Sie
sehr interessante Kandidaten fiir die zahlreichen Unternehmen, die sowohl in
Deutschland als auch in der Tirkei titig sind.“ AbschlieBend gratulierte er den
Absolventinnen und Absolventen des Ernst E. Hirsch — Jahrgangs 2010/11 und
iiberreichte ihnen jeweils ein Exemplar des von ihm mit dem Verleger Dr. Florian
Langenscheidt herausgegebenen Buches ,,In bester Gesellschaft — 100 tiirkische
Erfolgsgeschichten aus Wirtschaft und Wissenschaft™.

Im Anschluss berichteten die beiden Absolventinnen Aysegiil Altinbas, LL.M.
KoIn/Istanbul Bilgi und Fatma Bilim, LL.M. Kéln/istanbul Bilgi iiber ihr Master-
jahr in K&ln und Istanbul. Die Programmbeauftragten, Herr Professor Heinz-Peter
Mansel (Universitit zu Koln) und Herr Associate Professor Yesim M. Atamer
(istanbul Bilgi Universitesi), erliuterten den Mehrwert eines bilingualen Master -
studiums innerhalb eines Jahres an zwei fithrenden rechtswissenschaftlichen Fa-
kultdten in zwei europdischen Metropolen und motivierten die Absolventinnen
und Absolventen ihre Qualifikationen in die Arbeit im internationalen Rechtsver-
kehr, auch iiber die Tiirkei und Deutschland hinaus, einzubringen. Als Ehrengast
sprach Frau Professor Nermin Abadan-Unat (Jahrgang 1921), eine international
renommierte tiirkische Soziologin, in einem beeindruckenden Vortrag iiber die
Geschichte und Perspektiven der deutsch-tiirkischen Wissenschaftsbeziehungen.
Mit ihren Studienerinnerungen brachte sie den Gésten das auflerordentliche Enga-
gement von Professor Ernst E. Hirsch, dem ,,Vater des tiirkischen Handelsrechts"
und Namensgeber des ersten Jahrgangs, wihrend seiner akademischen Tatigkeit
in der Tiirkei ndher. Frau Professor Nermin Abadan-Unat schitze sich gliicklich
dafiir, dass sie selbst zu den Horern seiner Vorlesungen gehort. In ihrem Beitrag
stellte sie personliche Beziige zu der die Veranstaltung begleitenden Ausstellung

»Haymatloz — Exil in der Tiirkei 1933 — 1945" her.

Die Berichte und Eindriicke zum Ernst E. Hirsch — Jahrgang wurden mit einem

Film zum Masterstudiengang Deutsches und Tiirkisches Wirtschaftsrecht (LL.M.
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Koln/Istanbul Bilgi) veranschaulicht, der im Rahmen der Absolventenfeier erst-

mals prasentiert wurde.

Nachdem die Dekanin in ihren Schlussworten berichtete, wie sie sich selbst durch
die Betreuung der Masterarbeit einer Teilnehmerin des ersten Jahrgangs von der
besonderen Leistungskraft der Teilnehmerinnen und Teilnehmer des Masterstu-
diengangs iiberzeugen konnte, erhielten die Absolventinnen und Absolventen ihr
Masterdiplom, durch das ihnen der gemeinsame Abschluss ,,LL.M. KoIn/Istanbul
Bilgi verliehen wurde. Der Stiftung Mercator wurde fiir die notwendige Unter-
stiitzung mit Verwaltungsmitteln gedankt. Die Dekanin dankte ferner insbesonde-
re dem Deutschen Akademischen Austauschdienst fiir die Gewdhrung von
Istanbul-Stipendien an die Teilnehmerinnen und Teilnehmer des 2. Jahrgangs so-

wie der Bilgi Universitdt fiir den Verzicht auf die Erhebung von Studiengebiihren.

Die Veranstaltung, die groBere Aufmerksamkeit in der Presse fand, wurde durch
das Tiirkische Musikensemble NRW beschlossen. Dank der groBziigigen Unter-
stiitzung durch die Gesellschaft fiir Auslandsrecht, die Stiftung Mercator und
durch Herrn Rechtsanwalt Dr. Hartmut Nitschke (Freshfields Bruckhaus Deringer
Koln) konnten die Absolventinnen und Absolventen sowie die Géste bei einem

Buffet den Abend feierlich ausklingen lassen.

Anlésslich der ersten Absolventenfeier des Masterstudienganges Deutsches und
Tiirkisches Wirtschaftsrecht (LL.M. Kdln/Istanbul Bilgi) wurde auch unmittelbar
vor Beginn des Festprogramms die Ausstellung "Haymatloz — Exil in der Tiirkei
1933 — 1945" durch die Kuratorin Frau Christiane Hoss, M.A. und Herrn Enver
Hirsch, dem Sohn des Namensgebers des ersten Jahrgangs, am 18. November

2011 im Neuen Senatssaal eroffnet.

Die Ausstellung stellt die Lebenswege deutschsprachiger Emigranten, die in der
Tiirkei Zuflucht gefunden hatten, vor und erinnert an die aus dem nationalsozia-

listischen Deutschland Vertriebenen. Sie ruft dabei auch die politische und gesell-
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schaftliche Reformepoche der Tiirkei unter Mustafa Kemal Atatiirk und ismet
[ndnii in Erinnerung. Die Ausstellung "Haymatloz — Exil in der Tiirkei 1933 —
1945" wurde vom 22. November bis zum 16. Dezember 2011 im Foyer des
Rechtshauses der Universitdt zu Koln, gezeigt. Sie kam an die Universitét zu
Koéln als Kooperationsprojekt des AKTIVEN MUSEUMS Faschismus und Wi-
derstand in Berlin e.V. und des Instituts fiir internationales und ausléndisches Pri-
vatrecht. Informationen zur Ausstellung finden Sie unter www.aktives-

museum.de.

Wiss. Mit. Elvan Er
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Akademische Feier zu Ehren der Absolventen der Ersten Juris-
tischen Staatspriifung am 25. November 2011

Am 25. November 2011 wiederholte sich eine bereits liebgewonnene Tradition:
Die Absolventen des vergangenen Studienjahres wurden mit einem groflen Fest-
akt in der Aula des Hauptgebdudes geehrt. Auf den feierlichen Einzug der Absol-
venten folgte eine kurze BegriilBung durch die Dekanin der
Rechtswissenschaftlichen Fakultit, Frau Professor Barbara Grunewald, und den

Prorektor fiir Lehre und Studium, Herrn Professor Stefan Herzig.

Als diesjéhrigen Festredner hatte die Fakultit den Justizminister des Landes
NRW, Herrn Thomas Kutschaty, gewinnen koénnen. Sein Vortrag trug den Titel

»Zukunft der Juristenausbildung — Kontinuitdt im Wandel®.

Fiir die musikalische Umrahmung sorgte das ,triologische Quartett”, das, wie

schon im vergangenen Jahr, durch seine Jazz-Einlagen begeisterte.
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Nach der akademischen Feier zog die Festgesellschaft ins Horsaalgebdude um.
Dank der groB3ziigigen Spende der Kanzlei Freshfields Bruckhaus Deringer warte -
ten dort ein groBes Buffet und Getrinke auf die Géste.

Wiss. Mit. Saskia Jessen
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Jahrestagung der Deutsch-Lusitanischen Juristenvereinigung
am 25. und 26. November 2011 in Koln : ,,Entwicklungen in
den lusophonen Rechten: Methoden- und Rezeptions-
diskussionen®

Die Deutsch-Lusitanische Juristenvereinigung veranstaltete ihre Jahrestagung am
25. und 26. November 2011 auf Einladung der Gesellschaft fiir Auslandsrecht und
des Instituts fiir internationales und ausldndisches Privatrecht (Direktor: Herr Pro-
fessor Heinz-Peter Mansel) an der Universitit zu Koln. Nach BegriiBungsworten
des Gastgebers und des Vorsitzenden der Vereinigung, Herr Professor Stefan
Grundmann aus Berlin, betonte die portugiesische Generalkonsulin Frau Quintela
Baptista Durdo aus Diisseldorf die groBe Bedeutung grenziiberschreitender

Rechtsfragen mit Bezug zu Portugal.

Am ersten Tagungstag sprach Herr Professor Erik Jayme aus Heidelberg iiber die
»2Anwendung mosambikanischen Ehescheidungsrechts durch deutsche Gerichte®.
Besondere Scheidungsvoraussetzungen des mosambikanischen Rechts, etwa eine
Vereinbarung iiber den Unterhalt, konnen aus Sicht eines deutschen Gerichts ei-
nem anderen als dem mosambikanischen Recht unterliegen. Solche Vereinbarun-
gen iiber die Scheidungsfolgen lieen sich in die jeweils anwendbaren Rechte
integrieren. In der Entwicklung des européischen Kollisionsrechts sei eine bedau-
erliche Zersplitterung des Scheidungsfolgenrechts zu verzeichnen. Sodann refe-
rierte Herr Dr. Carl Friedrich Nordmeier aus Koln iiber das Thema
»~Rechtsvergleichende Betrachtungen zum Recht der Internationalen Zusténdig-
keit in Kap Verde, Portugal und Timor-Leste“. Der Einfluss portugiesischen
Rechts werde unter Beriicksichtigung der unterschiedlichen historischen Geset-

zesfassungen besonders deutlich. Auch in der Gerichtspraxis zeige sich die enge

11
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Verflechtung der Rechte portugiesischsprachiger Lander. Es folgte ein Referat
von Herrn Dr. Rui Dias aus Coimbra iiber ,Jurisdiktionskonflikte bei gesell-
schaftsrechtlichen Streitigkeiten®, in dem der Referent Techniken der Kooperati-
on der Gerichte verschiedener Staaten thematisierte. Es sei eine wachsende
Bereitschaft zur Kooperation zu verzeichnen, die insbesondere auf die Vermei-

dung von Parallelprozessen ziele.

Am zweiten Tagungstag sprach Herr Professor Augusto Jaeger Junior aus Porto
Alegre iiber die ,,Methodologie in Europa und im Mercosul: Grundsétzliche Er-
wagungen®. Er untersuchte, inwiefern die Entwicklung einer Methodenlehre im
europdischen Rechtsraum auch im lateinamerikanischen Integrationsprozess des
Mercosul von Bedeutung sei und erarbeitete eine Methodenlehre fiir regionale In-
tegrationsprozesse. Dann ging Herr Professor Dario Moura Vicente aus Lissabon
der Frage nach einem ,,gemeinsamen Recht fiir die Gemeinschaft portugiesischer
Lander nach. Die Rechtssysteme der Lander portugiesischer Sprache seien ins-
besondere durch gemeinsame Tradition verbunden. Es lielen sich aber eigenstin-
dige Entwicklungen im Hinblick auf die Integration der jeweiligen Lénder in
Staatenverbande nicht tibersehen. Zum Schluss sprach Herr Dr. Jan Peter Schmidt
aus Hamburg iiber ,,Die Rezeption deutschen Rechtsdenkens in Brasilien am Bei-
spiel des Grundsatzes von Treu und Glauben®. Eine Flucht in Generalklauseln sei
auch in Brasilien zu beobachten. Deutlich wurde zudem der grof3e Einfluss, den
das deutsche Recht auf die Rechtsentwicklung in Brasilien ausgetibt hat und wei-

terhin ausiibt.

Die Tagung endete mit einem Besuch des Wallraf-Richartz-Museums, wo Herr
Professor Erik Jayme ein Referat iiber ,,Das fin de siécle als das Arkadien der

Moderne* hielt.

Dr. Carl Friedrich Nordmeier

12
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Fakultitskarrieretag der Rechtswissenschaftlichen Fakultit am
19. Januar 2012

Am 19. Januar 2012 fand zwischen 10.00 und 15.00 Uhr im Hauptgebdude der
Universitéit der zweite vom Studien- und Karriereberatungszentrum und der my-
jobfair GmbH organisierte Fakultitskarrieretag der Rechtswissenschaftlichen Fa-
kultét statt. Dieser erfreute sich sowohl bei Ausstellern als auch Besuchern grofler

Beliebtheit.

Die bis auf den letzten Platz vergebenen Ausstellerpldtze wurden von insgesamt
33 externen Wirtschaftskanzleien und —unternehmen genutzt, um sich den Besu-
chern vorzustellen, darunter u.a. die Kanzleien Freshfields Bruckhaus Deringer,
Linklaters, Oppenhoff & Partner, GORG Partnerschaft. Aber auch Siemens als ei-
nes der grofiten Wirtschaftsunternehmen Deutschlands war als Aussteller vertre-

ten.

Flankiert wurde dieses Angebot zum einen durch begleitende Firmenvortrige, bei
denen u.a. die Europdische Kommission sich und ihre Arbeit néher vorstellte und
zum anderen durch universititseigene Angebote wie beispielsweise der kostenlo-

se Bewerbungsmappencheck.

Von diesem Angebot lieBen sich ca. 600 Interessierte anlocken, was eine deutli-
che Steigerung der Besucherzahlen gegeniiber dem Vorjahr darstellt und zeigt,
wie grofl das Interesse der Studierenden an einer frithzeitigen Kontaktaufnahme
mit potentiellen Arbeitgebern ist. Besonders stark vertreten waren Studierende der
unteren Fachsemester, die sich iiber Praktikumsangebote informieren wollten und
somit von der Moglichkeit Gebrauch machten, zu einem moglichst frilhen Zeit-

punkt erste Kontakte mit potentiellen Arbeitgebern zu kniipfen. Daneben wurde

13
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der Fakultétskarrieretag von den Besuchern aber insbesondere auch zur Suche

nach Referendarstellen genutzt.

Erstmals angeboten und sehr erfolgreich eingesetzt wurde in diesem Jahr das
,,Vorab-Bewerbungs-Tool*“. Mit diesem hatten Besucher die Mdglichkeit, den
Ausstellern ihre Bewerbung bereits im Vorfeld des Fakultitskarrieretages zukom-
men zu lassen und auf diesem Weg eine Einladung zu einem personlichen Ge-
sprach zu erhalten. Knapp 90 % der Besucher, die hiervon Gebrauch gemacht
haben, erhielten daraufhin mindestens eine Einladung zu einem personlichen Ge-

sprich!

Von einigen Besuchern haben wir dariiber hinaus auch die Riickmeldung erhalten,

dass ihre Stellensuche erfolgreich war!

Wiss. Mit. Manuela Hundhausen
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Vortrag von Prof. David Rabban gehalten am 13. Marz 2012
vor der Deutsch-Amerikanischen Juristen-Vereinigung e.V.

David Rabban sprach iiber ,,The role of German legal scholarship in the turn to
history in late nineteenth-century American Legal thought“. Hintergrund ist ein
Buch iiber diese Fragen, das in Kiirze bei Cambridge University Press erscheinen

wird.

Das Thema hatte zundchst eine inneramerikanische Perspektive. Seit der breiten
Kritik von Roscoe Pound kurz vor dem ersten Weltkrieg steht die amerikanische
Rechtswissenschaft des 19. Jahrhunderts im Ruf, die politische Dimension des
Rechts durch eine konservative Riickwendung zur Rechtsgeschichte verschiittet
zu haben. Zugleich habe man eine formalistische, blof3 logische und damit welt-
fremde Rechtswissenschaft propagiert und zugleich mit einer Uberbetonung der
Privatautonomie eine liberalistische, unsoziale Privatrechtskonzeption vertreten.
Die Einigkeit in Amerika dariiber, wie abwegig eine solche rechtswissenschaftli-
che Position ist, hat dazu gefiihrt, dass die von Rabban vorgestellten Juristen wie
Francis Wharton, James Bradley Thayer oder Melville Madison Bigelow heute
vollig vergessen sind. Rabban wollte zunéchst aufzeigen, dass dies schon deshalb
unberechtigt ist, weil die Konzepte dieser Denker weit differenzierter und wissen-

schaftlich fundierter waren, als spétere Kritiker glauben machten.

Die deutsch-amerikanische Perspektive resultierte daraus, dass die amerikanische
Rechtswissenschaft des 19. Jahrhunderts sich intensiv nach Deutschland hin ori-
entierte. Vorbild war zunédchst Friedrich Carl v. Savigny und seine Historische
Rechtsschule. Die Amerikaner studierten teilweise in Deutschland und lasen die
deutschen Schriften im Original. Savigny lehrte die Amerikaner, dass man die ei-

gene Rechtskultur nur verstehen kann, wenn man ihre Geschichte kennt. Da das
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Common Law freilich — anders als das Jus Commune, in dem Savigny forschte —
nicht auf dem Romischen Recht fullte, orientierten sich die Amerikaner bald zu
den sog. Germanisten hin, die nach den nichtromischen Grundlagen des deut-
schen Rechts forschten. Vorbilder wurden Rudolf Sohm, der mit seinen Forschun-
gen zur Lex Salica, einem Rechtsbuch der Salfranken aus dem fiinften
nachchristlichen Jahrhundert am Mythos eines europédischen Germanischen
Rechts arbeitete und Heinrich Brunner, der mit seinen Untersuchungen zur Ge-
schichte des Schwurgerichts die Basis fiir die den Amerikanern fundamentale
Jury legte. Eher auf Skepsis stiel demgegeniiber die philosophische Aufladung
der deutschen Rechtswissenschaft. Kant, Hegel oder Schelling blieben den Ame-
rikanern fremd. Auch Roscoe Pound, der diese Zusammenarbeit zwischen
Deutschland und Amerika kritisierte, basierte seine Kritik auf einen deutschen
Autor, Rudolph v. Jhering, der in Deutschland in den 1880er Jahren zum groflen

Kritiker der Historischen Rechtschule geworden war.

Eine dritte, auch deutsch-amerikanische Perspektive hing damit zusammen. Es
fallt auf, dass diese Untersuchungen Rabbans in Europa viele Parallelen finden.
Auch hier waren die Rechtswissenschaftler des 19. Jahrhunderts als Formalisten,
Positivisten, Liberalisten und Begriffsjuristen verschrien und werden erst in den
letzten Jahren wieder entdeckt und neu diskutiert. Die Frage danach, wieso die so
lange herrschende Gewissheit, es sei uninteressant diese Rechtswissenschaftler zu
untersuchen, plotzlich geschwunden ist, war Gegenstand der abschlieenden, sehr

lebendigen Diskussion.

Prof. Dr. Hans-Peter Haferkamp
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4. Moot Court der Deutschen Steuerjuristischen Gesellschaft
e.V. und des BFH, 2011/2012

Der Bundesfinanzhof bietet gemeinsam mit der Deutschen Steuerjuristischen Ge-
sellschaft e.V. im Zweijahresrhythmus einen Steuerrechts-Moot Court an, in dem
anhand von Echtfillen ein vollstindiges Revisionsverfahren inklusive einer

miindlichen Verhandlung gegen ein finanzgerichtliches Urteil simuliert wird.

Nach einem Erfolg in der Vorrunde zog das Koélner Team bestehend aus Georg
Dietlein, Saphira Jiides, Sabrina Kohlen, Andrea Otten, Judith Pohler, Tobias
Prommer und Lisa Riedel in die Finalrunde ein. Das von Frau Professor Hey und
Herrn Professor Lang betreute Team reiste am 15. Und 16. Méarz zur miindlichen
Verhandlung nach Miinchen an den Bundesfinanzhof. Dort présentierte es sich
dem Moot Court Senat, dem neben dem Prisidenten des Bundesfinanzhofs ein
Vertreter aus der Wissenschaft, der Anwaltschaft und der Finanzverwaltung, so-
wie ein weiterer Richter am Bundesfinanzhof angehdrten. Das Team verhandelte
in der Endrunde zwei Revisionsfalle, die zur Zeit beim BFH anhéngig sind, und
musste sich dabei gegen Teams der Bucerius Law School, der LMU Miinchen
und der Universitdt des Saarlandes behaupten. Lediglich dem Team aus Miinchen

mussten sich die Kdlner geschlagen geben und belegten damit den zweiten Platz.

Insgesamt nahmen am diesjéhrigen BFH-Moot Court Teams von zehn verschiede-

nen Universititen aus Deutschland und Osterreich teil.

Weitere Informationen zum Moot Court finden Sie unter www.steuerrecht.uni-ko-
eln.de. Ansprechpartnerin am Institut fiir Steuerrecht ist Frau Schliicke (kathari-

na.schluecke@uni-koeln.de).

Wiss. Mit. Stephanie Tschersich
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Vortrag von Prof. David Scheffer gehalten am 16. Mirz 2012

,»The End of Impunity*. Unter diesen monolithischen Titel stellte David Scheffer
seinen Vortrag zur Verfolgung von Volkerrechtsverbrechen, mit dem er am 16.
Miérz im Neuen Senatssaal der Universitit zu Ko6In zahlreiche Besucher in seinen
Bann schlug. Die Veranstaltung erfolgte auf Einladung des Fordervereins des In-
stituts fiir Strafrecht und Strafprozessrecht unserer Universitdt im Zusammenwir-
ken mit der Deutschen Gesellschaft fiir Auswirtige Politik sowie der Deutschen
Gesellschaft fur die Vereinten Nationen. Herr Professor Claus Kref3, Direktor des

Instituts fiir Strafrecht und Strafprozessrecht, moderierte.

David Scheffer, Professor am Center for International Human Rights der Nor-
thwestern University Law School (Illinois), kann wie kaum ein zweiter Wissen-
schaftler fiir sich in Anspruch nehmen, auch die Praxis der jiingeren Entwicklung
des Volkerstrafrechts mitbegleitet und mitgepragt zu haben. Als langjéhriger Mit-
arbeiter der US-AuBenministerin Albright war er in den 90er Jahren maBgeblich
an der Einrichtung der Internationalen ad-hoc-Tribunale zur Aburteilung der V6l-
kerrechtsverbrechen im ehemaligen Jugoslawien und Ruanda beteiligt, fiihrte als
Sonderbotschafter 1998 die US-amerikanische Delegation bei den Griindungsver-
handlungen des stindigen Internationalen Strafgerichtshofs (ICC) und dient zur
Zeit dem UN-Generalsekretdrs als Sonderberater zum Rote-Khmer-Tribunal in
Kambodscha. Aus dem Fiillhorn dieses Erfahrungsschatzes schopfend begeisterte
Scheffer mit einem Potpourri aus feinsinniger politischer Analyse, juristischem
Scharfblick und Anekdoten aus dem Zirkel der Méchtigen. Trotz diplomatischer
Gewandtheit in der Form geizte Scheffer dabei auch mit Blick auf die Haltung
der USA nicht mit Kritik. Deutlich zeigte er den Widerspruch einer Politik auf,

die die internationale Strafgerichtsbarkeit nur fordert, solange sie selbst und die
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eigenen Staatsangehorigen sich nicht an ihr messen miissen. Die im gegenwarti-
gen Kampf um die Présidentschaft vielbeschworene Idee des ,,American excep-
tionalism* brandmarkte er in diesem Zusammenhang als kontraproduktiv und
letztlich sicherheitsgefdhrdend. Einen Schwerpunkt seines Vortrags bildeten die
immensen rechtlichen und praktischen Schwierigkeiten auf dem Weg zu den ad-
hoc-Tribunalen fiir Ex-Jugoslawien und Ruanda. Hier gewéhrte Scheffer Einbli-
cke in das Ringen um die Art und Weise ihrer Errichtung, ihrer Rechtsgrundlagen
und die Rekrutierung einer geeigneten Richterschaft. Ferner betonte Scheffer den
steigenden Einfluss der letzten beiden Jahrzehnte volkerstrafrechtlicher Praxis auf
die praktische Politik und unterstrich ihn durch einen Vergleich des haitianischen
Ex-Diktators Cédras mit dem syrischen Prasidenten Assad: Wéhrend Cédras seit
seinem Sturz durch US-Militdr im Jahre 1994 ein komfortables Leben in Panama
City fiithre, diirfe die strafrechtliche Verfolgung Assads einen festen Bestandteil
der US-amerikanischen Syrienpolitik bilden.

Ausgiebig nahm Scheffer Bezug auf sein kiirzlich erschienenes Buch ,,All the
Missing Souls — A Personal History of the War Crimes Tribunals®, was der Le-
bendigkeit und Eindriicklichkeit des Vortrages keinesfalls abtraglich war. Im Ge-
genteil bereicherte Scheffer sein Publikum durch sehr personliche Einblicke in
die Schwierigkeit, Erfahrungen eines leidenschaftlichen Lebensabschnitts einer
Offentlichkeit niher zu bringen, ohne in Selbstbetrachtung, Apologien oder Ver-

teidigung gegen den politischen Gegner zu verfallen.

Nach zwei Stunden Vortrag mit Diskussion und anschlieBendem Ausklang verab-
schiedete sich David Scheffer nach einer in jeder Hinsicht gelungenen Veranstal-
tung. Er hinterlieB den Eindruck eines Mannes, der in Zeiten diplomatischer

Verwendung das klare Wort nicht verlernt hat.

Dr. Lars Berster
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Absolventen und Absolventinnen des Magisterstudiengangs
Rechtswissenschaften flir im Ausland graduierte Juristinnen
und Juristen im Wintersemester 2011/2012°

Balic, Naser (Bosnien Herzegowina): ,,Kontopfindungsschutz nach deutschem

und bosnisch-herzegowinischem Recht*

[Prof. Dr. Berger]

*  Fortsetzung von Fakultitsspiegel n. F. Bd. 16, Sommersemester 2011, S. 5.
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Absolventen und Absolventinnen des Masterstudiengangs
Rechtswissenschaften fiir im Ausland graduierte Juristen und
Juristinnen im Wintersemester 2011/2012"

van Biihren, Anna (Deutschland): ,,Die Haftung des Tierhalters*

[Prof. Dauner-Lieb]

Dobos, Timea (Ungarn): ,,Staatliche Forderung privater Altersvorsorge*

[Prof. Dr. Rolfs]

Pelgrims, Karen (Belgien): ,,Geschlechtsdiskriminierung im Arbeitsrecht: Um-
setzung der europdischen Rahmenvorgaben in nationale Gesetzgebung - ein

deutsch-belgischer Vergleich®

[Prof. Dr. Rolfs]

Prewett, Siegfried (Grofbritannien): ,,Rechtsprobleme mit Blick auf die Stellung
von Privatunternehmen bei der aktiven Beteiligung an militdrischen Konflikten
auf der Grundlage des Entwurfs der UN-Konvention "International Convention

on Private Military and Security Companies"”

[Prof. NuB3berger]

*  Fortsetzung von Fakultdtsspiegel n.F. Bd. 16, Sommersemester 2011, S. 6 f.
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Sittel-Esshabik, Ilham (Marokko): ,,Kann das marokkanische Personenstandsge-

setz mit dem deutschen Familiengesetz harmonieren?*

[Prof. Dauner-Lieb]
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Akademische Feier zu Ehren der

Promovenden am 27. Januar 2012
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BegriiBung durch Prof. Dr. Kurt Bartenbach (Cornelius, Bar-
tenbach, Haesemann & Partner)

Magnifizenz,

Spektabilitat,

sehr geehrte Preistrager und Doktores,
stolze Eltern, Anverwandte und Freunde,
sehr geehrte Damen und Herren,

Es ist mir eine besondere Ehre und Freude, im Namen unserer Sozietit Cornelius,
Bartenbach, Haesemann & Partner anldsslich der heutigen akademischen Feier zu
Ehren sémtlicher Doktoranden des Jahres 2011 wieder herausragende Promotio-

nen mit unseren CBH-Dissertationspreisen auszeichnen zu diirfen.

Unsere drei CBH-Preise im Wert von jeweils 5.000,00 € - in diesem Jahr sogar im
Gesamtwert von 16.000,00 € - werden alljéhrlich an Doktoranden der Rechtswis-
senschaftlichen Fakultét verliehen, und zwar fiir die jeweils beste Arbeit in den
drei rechtlichen Grundbereichen, dem Biirgerlichen Recht, dem Offentlichen
Recht und dem Strafrecht. Sie sollen — bezogen auf das zuriickliegende Jahr —
hervorragende wissenschaftliche Leistungen von besonderer praktischer Relevanz

auszeichnen.

Wie schon im letzten Jahr, werden wir auch dieses Jahr etwas von diesem System
abweichen: Fiir den Bereich des Biirgerlichen Rechts wird der CBH-Preis auf drei
Arbeiten aufgeteilt, bei denen sich die Fachkollegen der Fakultit einig waren,

dass diese drei Arbeiten ungeachtet ihrer unterschiedlichen Themenstellungen
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qualitativ gleichwertig sind. Insgesamt werden somit fiinf Arbeiten ausgezeichnet,

worauf ich noch ndher eingehen werde.

Diese besondere Ehrung erfolgt nunmehr bereits zum 12. Mal. Ich erwihne dies,

weil der Zahl 12 in unserem Leben eine besondere Bedeutung zukommt:

*  Zwolf Stunden fasst ein Tag, zwolf die Nacht und in zw6lf Monaten um-
kreist die Erde die Sonne — und das wird nicht wenigen von Thnen, mei-
ne Damen und Herren Doktores, wihrend des Promotionsstudiums als

wesentlich zu kurz erschienen sein.

* Als,3 x 4 — der Vereinigung der Zahl ,,3* fiir die Gottheit mit der Zahl
4% fiir die Welt — steht die Zahl ,,12 fiir das vollstindig Gewordene, fiir
Gliick. So zeigt die Flagge der Europédischen Union als Symbol der Voll-
kommenbheit, Vollstindigkeit und Einheit zw6lf goldene Sterne auf blau-
em Grund. Der heutige — gliickliche - Tag, sehr verehrte Damen und
Herren Doktores, schlief3t Ihr z.T. jahrelanges, sicherlich mithsames und
entsagungsvolles Forschen ab und vervollstandigt mit dem Verliehenen
des Doktorgrad Thre wissenschaftliche Arbeit, vielleicht auch ein Symbol
der Vollkommenheit und Vollsténdigkeit.

*  Die Zahl 12 steht aber auch fiir IThre Begleitung:

Fir die Freunde des ,,runden Leders® des Fuflballs, bezeichnet der ,,12.
Mann“ die Fans, die die Spieler zum Sieg antreiben. Manche Fuf3ballver-
eine vergeben daher die Nummer 12 als Dank an ihre Fans nicht fiir
Spieler. Das Trikot mit der Nummer 12 diirfte wohl Thnen, verehrte stol-
ze Eltern und GroBeltern, liebe mitunter leidgepriifte Partnerinnen und
Partner, Freundinnen und Freunde der frischgebackenen Doktores als

FAN-Club gebiihren!
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Bevor ich auf diejenigen Doktores zu sprechen komme, die als Preistrédger heute
Abend unsere ganz besondere Aufmerksamkeit verdient haben, ist es mir ein per-

sonliches Anliegen, die Leistungen von Thnen allen zu wiirdigen.

Die Promotion ist ein oft langwieriger Prozess des wachsenden Erkenntnisge-
winns. Dies gilt jedenfalls dann, wenn man nicht den verbotenen, in jiingerer Zeit
aber gerade von Politikern in ihren Doktorarbeiten beschrittenen ,,Abkiirzungs-
weg" des Plagiats einschlédgt. Einen groleren Widerspruch zwischen den beiden

Gutenbergs in Deutschland kann es kaum geben:

»Gutenberg hat vor 500 Jahren den Buchdruck erfunden und Guttenberg
heute die Kopie“,

so kommentierte der Comedian Dieter Nuhr den erschlichenen Doktorgrad des

Politikers in seinem satirischen Jahresriickblick 2011.

Im Zuge der zahlreichen Plagiatsaffdren, die seit Monaten in regelmifBigen Ab-
stinden die Medien und die Wissenschaftlergemeinde beschéftigen, hat die Pro-
motion in Deutschland bedauerlicherweise erheblichen Schaden genommen und

an ,,Glanz* und ,,Wiirde* in der Offentlichkeit eingebiif3t.

Mein dringender Appell an Sie, sehr verehrte Doktores, lassen Sie sich dadurch
nicht entmutigen, seien Sie stolz auf Thre Arbeit und Ihre Leistungen! Sie haben
mit Threr Promotion eine akademische Priifung bestanden und damit in einem
speziellen Gebiet die Befdhigung zu vertiefter wissenschaftlicher Arbeit nachge-
wiesen. Sie gehoren jetzt zum Kreis der Promovierten - ein iibrigens kleiner
Kreis: der Anteil der Promovierten an der Gesamtbevolkerung betragt in Deutsch -

land gerade mal 1,3%.

Vor dem Hintergrund der eingetretenen o6ffentlichen ,,Abwertung™ des Doktorgra-
des aufgrund des Fehlverhaltens einiger weniger, erscheint es umso wichtiger,

dass Sie die Thnen verliechene Wiirde, die Doktorwiirde, mit Stolz, vor allem aber
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mit Verantwortung tragen. Wie der englische Schriftsteller und Philosoph John
Ruskin (1819 — 1900) zutreffend bemerkte:

,,Der hichste Lohn fiir unsere Bemiihungen ist nicht das, was wir dafiir be-

kommen, sondern das, was wir dadurch werden “,
also was wir daraus machen.

Die Promotion ist nicht in erster Linie Statussymbol, sondern zentraler Qualitéts-

indikator.

Mit Threr Promotion haben Sie alle einen Beitrag zum wissenschaftlichen Er-
kenntnisfortschritt geleistet. Dies trifft in besonderem MafBe auf die diesjéhrigen

Preistrager des CBH-Promotionspreises zu.

Ich darf Thnen nun diese ausgezeichneten Arbeiten, die die Preistriger selbst im

weiteren Verlauf des Abends néher vorstellen werden, benennen:
1. Im Offentlichen Recht untersucht die Arbeit von Herrn Marc Michael Ruttloff

., Die Zuldssigkeit von Vertragsstrafenklauseln in stddtebaulichen Vertrigen
im Zusammenhang mit grofsflichigen Einzelhandelsprojekten — Ein Beitrag
zur Anwendbarkeit des Rechts der Allgemeinen Geschidftsbedingungen auf

den verwaltungsrechtlichen Vertrag*.

Herr Ruttloff hat sich mit seiner Arbeit insbesondere der schwierigen und praxis-
relevanten Aufgabe gestellt, die stddtebaulichen Vertrage zu grof3flichigen Einzel -
handelsprojekten rechtlich einzuordnen und zu bewerten, insbesondere unter dem
Aspekt, ob und inwieweit die in ihrem Inhalt regelméaBig standardisierten Formu-

lierungen einer Kontrolle des AGB-Rechts unterliegen.

Seine Arbeit leistet einen wertvollen Beitrag zum privatrechtlichen Bereich des

Verwaltungsrechts.
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Fiir diese herausragende Leistung, die hochsten juristischen Anspriichen an eine
Doktorarbeit gerecht wird, erhdlt Herr Ruttloff einen CBH-Promotionspreis in

Hohe von 5.000,00 €, - herzlichen Gliickwunsch!
2. Im Strafrecht behandelt Herr Till Gut in seiner Arbeit

, Reacting to Counsel Misconduct before the International Criminal

Court*

die im Strafverfahren vor dem Internationalen Strafgerichtshof moglichen Reakti-
onsformen bei anwaltlichem Fehlverhalten, soweit dieses unmittelbar auf das Ver-

fahren bezogen ist.

Der Arbeit von Herrn Gut ist es zu verdanken, ,,Licht* in die komplexe Gesamtar-
chitektur der Reaktionsformen bei anwaltlichem Fehlverhalten nach dem Recht
des Internationalen Strafgerichtshofs zu bringen - ein bis dato wenig erforschter
Bereich. Diese eindrucksvolle Pionierarbeit untersucht erstmals im systemati-
schen Zusammenhang und zugleich rechtsvergleichend die Frage der Verantwort-
lichkeit von Strafverteidigern fiir Fehlverhalten vor dem Internationalen
Strafgerichtshof. Die in Englisch verfasste Arbeit diirfte internationale Beachtung

finden.

Auch Thnen, sehr geehrter Herr Gut, mein herzlicher Gliickwunsch zu dem weite-

ren CBH-Preis in Héhe von 5.000,00 €.

3. Der dritte CBH-Preis wird auf drei Arbeiten aus dem Bereich des Biirgerlichen
Rechts aufgeteilt.

a) Hierbei handelt es sich zundchst um die Arbeit von Herrn Maximilian Friedrich

,,Die Verrechtlichung von Organbeziigen als europdisches Problem —
Rechtsvergleichende Betrachtung der Begrenzung der Vergiitung geschidifts-

fiihrender Organe in deutschen und franzésischen Aktiengesellschaften “.
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Die Arbeit von Herrn Friedrich vergleicht die rechtlichen Restriktionen, die fiir
Vergiitungssysteme in Deutschland und in Frankreich gelten. Die Frage der ,,An-
gemessenheit von Vorstandsbeziigen® ist — nicht zuletzt aufgrund der Finanzkrise
und tatsdchlicher oder vermeintlicher Exzesse in der Vergiitungspraxis der DAX-
Unternehmen - ein in den letzten Jahren o6ffentlich, insbesondere aber auch im

rechtswissenschaftlichen Bereich, intensiv und kontrovers diskutiertes Thema.
b) Die als absolut gleichgewichtig zu beurteilende Arbeit von Herrn Till Schmidt

,,Die Geschdftsfiihrerbestellung im reformierten GmbH-Recht. Eignungs-
kriterien und Gesellschafterhaftung nach dem MoMiG*

setzt sich mit den im Zuge des Gesetzes zur Modernisierung des GmbH-Rechts
und zur Bekidmpfung von Missbrauchen (MoMiG) erfolgten Anderungen hin-
sichtlich der Regelungen iiber die Geschiftsfiihrerbestellung, und zwar mit den

Eignungskriterien und der Gesellschafterhaftung, auseinander.

Die Ausfithrungen in der Arbeit zeugen von grofler Kenntnis des Gesellschafts-
rechts und enthalten iiberzeugende eigene Positionen und Wertungen. Sie sind

von hochstem wissenschaftlichen Niveau geprégt.

c) SchlieBlich ist als dritte, gleichwertig zu beurteilende Arbeit die in franzdsisch

verfasste Arbeit von Herrn Jonas Knetsch

,, Haftungsrecht und Entschddigungsfonds — Eine Untersuchung zum deut-

schen und franzésischen Recht
hervorzuheben.

Herr Knetsch widmet sich in seiner rechtsvergleichenden Arbeit der Frage, inwie-
weit Entschddigungsfonds zur Losung von Regelungsproblemen innerhalb des
bestehenden Schadensausgleichsrechts beitragen kdnnen. Bis dato présentiert sich
das Recht der Entschiadigungsfonds sowohl in Deutschland als auch in Frankreich

als ,,parzelliertes, unvollstindiges und zusammenhangloses Werk*. Herrn Knetsch
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ist es gelungen, erstmalig das Recht der Entschddigungsfonds iibersichtlich zu
préasentieren, Strukturprinzipien herauszuarbeiten und diese Fonds iiberzeugend in

das allgemeine Schadensausgleichsrecht einzuordnen.

Die Arbeit von Herrn Knetsch leistet einen wertvollen Beitrag im Schnittpunkt

zwischen (Sozial-)Versicherungs- und Haftungsrecht.

d) Die drei letztgenannten Arbeiten erhalten den dritten, geteilten CBH-Preis mit

einer Dotierung von jeweils — aufgerundet — 2.000,00 €.

Auch hierzu, Herr Friedrich, Herr Schmidt und Herr Knetsch, meinen herzlichen

Gliuckwunsch!

Liebe Preistrdger, liebe Doktores, betrachten Sie diese Herausstellung einzelner
Arbeiten als generelle Anerkennung der von lhnen allen gezeigten besonderen
wissenschaftlichen Leistung. Sie haben allen Grund, stolz auf sich und IThre Leis-

tung zu sein.

Durch Thre erfolgreiche Promotion sind Thre Chancen auf die Ubernahme einer
verantwortungsvollen Position gestiegen. Es warten Aufgaben auf Sie, die Thnen
auch die Moglichkeit geben, Verantwortung zu zeigen und unsere Gesellschaft
aktiv mitzugestalten. Fiir diese neuen Aufgaben wiinschen meine Kollegen von

CBH und ich Thnen gutes Gelingen und das notwendige Gliick des Tiichtigen!
Als Trost zum Schluss:

Uberwinden Sie evtl. Riickschlige mit den Uberlegungen des romischen Philoso-

phen Lucius Annaeus Seneca (1 — 65):

Wer Grofies versucht, ist bewundernswert, auch wenn er fillt.
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Festvortrag von Dr. Marc Ruttloff: ,,Die Zuldssigkeit von Ver-
tragsstrafenklauseln in stadtebaulichen Vertrdgen im Zusam-
menhang mit groBflachigen Einzelhandelsprojekten

Spektabilitit,

sehr geehrte Damen und Herren Professoren,
liebe doctores,

sehr geehrte Damen und Herren,

es ist mir eine groBe Ehre zu diesem ganz besonderen Anlass zu Thnen sprechen
zu diirfen. Mein herzlicher Dank gebiihrt der Juristischen Fakultét der Universitét
zu Ko6In und der Kanzlei Cornelius, Bartenbach, Haesemann und Partner fiir diese

hohe Auszeichnung.

Ganz besonders mochte ich meinem Doktorvater Professor Schobener danken. Er
hat meine Arbeit in hervorragender Weise betreut. Ferner danke ich Herrn Profes-

sor Mansel fiir die Erstellung des Zweitgutachtens.
Und aus tiefem Herzen danke ich meiner Frau, der ich diese Arbeit widme.
Ich darf Thnen an dieser Stelle einen kurzen Abriss iiber mein Thema geben.

,,Die Zuldssigkeit von Vertragsstrafenklauseln in stidtebaulichen Vertrdgen

im Zusammenhang mit grofiflichigen Einzelhandelsprojekten

- Ein Beitrag zur Anwendbarkeit des Rechts der Allgemeinen Geschdfisbe-

dingungen auf den verwaltungsrechtlichen Vertrag -

So lautet der Titel. ZugegebenermalBlen: Der ausfiihrliche Titel mutet beinahe an

wie der angekiindigte Abriss.
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Um Ihnen das wissenschaftliche Anliegen meiner Arbeit zu erldutern, mochte ich
zunichst der Frage nachgehen: Welcher Grundgedanke steht hinter dem Recht der

Allgemeinen Geschiftsbedingungen?

Wir alle kennen ,,Allgemeine Geschéftsbedingungen®. Sie begegnen uns regelma-
Big im privaten Leben, wenn wir beispielsweise mit einem Telefonanbieter, einer
Fluggesellschaft oder einem sonstigen Unternehmer einen Vertrag abschlieflen.
Das Unternehmen legt uns ein Vertragsformular vor, bei dem die wesentlichen
Vertragsbedingungen bereits vorformuliert sind. Und iiber dieses ,,Kleingedruck-
te* wird im Allgemeinen nicht verhandelt. Wir akzeptieren den Vertragsinhalt,

weil wir nicht glauben, mit dem Unternehmen dariiber verhandeln zu kénnen.

Das Unternehmen hat damit faktisch eine tiberlegene Verhandlungsposition und
kann die Vertragsbedingungen diktieren. Es droht eine unangemessene Benachtei-
ligung des Vertragspartners. Um dies zu verhindern, gelten im Privatrechtsver-
kehr flir solche vorformulierten Vertragsklauseln spezielle gesetzliche
Mindestanforderungen fiir den Vertragsinhalt: Das Recht der Allgemeinen Ge-

schéftsbedingungen.

Das Anliegen meiner Arbeit ist es zu zeigen, dass diese aus dem Privatrechtsver -
kehr bekannte Interessenlage in vergleichbarer Weise auch bei Verwaltungsrechts -
verhiltnissen — also im 6ffentlichen Recht — auftreten kann. Und warum auch hier

das Recht der Allgemeinen Geschiftsbedingungen sachgerechte Losungen bietet:

Die Ausgangssituation ist hier ganz dhnlich. Fiir einen Bereich des Verwaltungs-
rechts ist regelmédfBig eine bestimmte Behorde allein zustdndig. Wer einen Vertrag
auf dem Gebiet des Verwaltungsrechts abschlieBen will, kann dies nur mit dem
zustandigen Hoheitstrager tun. Es gibt keine alternativen Vertragspartner. Die zu-
standige Behorde ist letztlich ein Monopolist. Und sie kann diese Stellung nutzen,
um vorformulierte Vertragsbedingungen zu verwenden und so einseitig ihre Inter-

essen durchzusetzen.
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Nach meiner Auffassung ist die Interessenlage vergleichbar mit der zuerst ge-
schilderten Situation — wenn Unternehmen vorformulierte Vertrdge gegeniiber
Privatkunden verwenden: Auch hier droht eine unangemessene Benachteiligung
des Vertragspartners, wenn die 6ffentliche Verwaltung die Vertragsbedingungen
einseitig vorgibt. Um dies zu verhindern, muss ein geeigneter rechtlicher Kon-
trollmafstab gelten. Diese Aufgabe kann das Recht der Allgemeinen Geschéftsbe-

dingungen auch fiir das Verwaltungsrecht leisten.

Um dies plastisch darzulegen, habe ich fiir meine Arbeit das — im Titel genannte —

Beispiel aus der Verwaltungspraxis herangezogen:

,, Vertragsstrafenklauseln in stidtebaulichen Vertrdgen im Zusammenhang

¢

mit grofifldchigen Einzelhandelsprojekten .
Was verbirgt sich dahinter?

Es geht um die Ansiedlung von Einkaufszentren und anderen Einzelhandelsbe-
trieben mit sehr groBBen Verkaufsflichen auBlerhalb der Innenstddte. Die Gemein-
den haben bei solchen Vorhaben die oftmals berechtigte Befiirchtung, die
Innenstddte konnten verdden. Das Einkaufen in den Innenstédten soll attraktiv
bleiben. Daher mochten die Gemeinden, dass die Einzelhandelsbetriebe aullerhalb
der Zentren nur ganz bestimmte Warensortimente vertreiben diirfen. Manche Wa-

ren soll es hingegen nur in den Stadtzentren geben.

All dies kann jedoch aus rechtlichen Griinden nicht im Detail in den Bebauungs-
planen geregelt werden. Daher schlieBen die Gemeinden mit interessierten Inves-
toren so genannte stidtebauliche Vertrdge ab. In diesen Vertrdgen werden unter
Anderem die jeweils zuldssigen Warensortimente und Hochstgrenzen fiir die Ver-
kaufsflachen vereinbart. Fiir den Fall, dass unzuldssige Sortimente verkauft oder
die vereinbarten Verkaufsflachen iiberschritten werden, sehen die Vertrdge teils

hohe Vertragsstrafen vor.
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Uber solche Vertragsstrafenklauseln wird in vielen Fillen nicht verhandelt. Die
offentliche Hand verwendet hierfiir vorformulierte Klauseln. Beispielsweise hat
die Senatsverwaltung Berlin eine Formulierungshilfe fiir entsprechende Vertrags-

strafen in ihren Allgemeinen Verwaltungsvorschriften herausgegeben.

Das Anliegen dieser Vertragsstrafen ist gewiss nachvollziehbar. Sie sind jedoch
dann unangemessen, wenn bereits geringfligige oder unbeabsichtigte Verstofe
pauschal mit sehr hohen Strafzahlungen belegt werden. Auch hier besteht also ein
Bediirfnis, eine unangemessene Benachteiligung des Vertragspartners zu verhin-
dern. Das Recht der Allgemeinen Geschéftsbedingungen bietet hierfiir einen sach-
gerechten Mafstab. Die inhaltliche Angemessenheit des Vertrages kann anhand

bewihrter rechtlicher Strukturen {iberpriift werden.

Dieser Anwendungsfall aus der Praxis zeigt also exemplarisch, was der Untertitel
der Arbeit besagt: Es besteht ein Bediirfnis fiir die ,,Anwendbarkeit des Rechts

der Allgemeinen Geschiftsbedingungen auf den verwaltungsrechtlichen Vertrag™.

Vielen Dank!
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Festvortrag von Dr. Till Gut: ,,Reaktionsméglichkeiten auf das
Fehlverhalten von Strafverteidigern vor dem Internationalen Straf-
gerichtshof**

Sehr geehrte Frau Dekanin,

sehr geehrter Herr Professor Bartenbach,

sehr geehrte Damen und Herren Professorinnen und Professoren,
liebe ehemalige Doktorandinnen und Doktoranden,

sehr geehrte Damen und Herren!

Es freut mich auBerordentlich, anldsslich dieser Feier zu Ihnen sprechen zu diir-
fen. Der Fakultdt danke ich sehr fiir die Ehre des Promotionspreises und iiber-
haupt fiir diesen schonen, festlichen Rahmen. Besonders ist natiirlich auch die
Anwaltskanzlei Cornelius Bartenbach Haesemann & Partner fiir die groBziigige
Stiftung des Preises zu nennen. Von meinem Doktorvater, Professor Claus Kref,
weil} ich, das er heute leider verhindert ist; um meinen Dank fur die Jahre, die ich
wihrend meiner Dissertationszeit an seinem Lehrstuhl verbringen durfte, weil3 er

jedoch.

Ich mdchte meine Worte noch kurz an einen weiteren Personenkreis richten. Die-
sem ist im Zusammenhang mit Promotionsvorhaben oft ein besonders groer und
inniger, ja unermesslicher Dank geschuldet — bei mir ganz sicher: unseren Le-
bensgeféhrtinnen bzw. Lebensgefdhrten. Wie oft haben diese den Satz horen miis-
sen: ,,Schatz, ich setze mich nur noch mal fiir ein Stiindchen mit der Diss hin.*

Aus diesen ,,Stiindchen* wurden dann oft Stunden, die eindeutig langer und fiir

*  Rede anlésslich der Verleihung des CBH-Promotionspreises; im Hinblick auf eine das Jahr 2011
pragende juristische Promotion nachtriaglich mit Fuinoten versehen.

35



Fakultdtsspiegel

unsere ,,Schitze™ weniger erfreulich waren als der Festakt heute. Mdgen die ge-
genwartigen Feierstunden versdhnen fiir das eine oder andere unfreundliche Ver-

halten seitens eines Doktoranden, manchmal geradezu Fehlverhalten.

Mit einiger Miihe hitte ich damit die schnelle Uberleitung zu meinem Thema ge -
schafft, dem Fehlverhalten von Strafverteidigern. Genauer gesagt: ,,Reaktions-
moglichkeiten auf das Fehlverhalten von Strafverteidigern vor dem
Internationalen Strafgerichtshof*." Ich habe in meiner Doktorarbeit im Schwer-
punkt den Internationalen Strafgerichtshof in Den Haag behandelt, das wohl mo-
dernste und umfassendste weltweite Strafgericht (vor dem zuletzt diese Woche
die Anklage gegen kenianische Politiker wegen der Wahlunruhen 2007/2008 zu-
gelassen worden ist?, und dessen Ankliger unter anderem auch in Sachen Gaddafi
ermittelt’). Daneben bin ich in meiner Doktorarbeit vergleichend auch auf die
Lage in Deutschland und den USA sowie auf die wichtigsten internationalen Vor-
génger eingegangen, die Tribunale fiir das ehemalige Jugoslawien und fiir Ruanda

sowie das Sondergericht fiir Sierra Leone.

Was ist in diesem Zusammenhang mit anwaltlichem Fehlverhalten gemeint? Fehl-
verhalten beginnt dort, wo Anwilte diejenigen Grenzen iiberschreiten, die ihnen

aufgrund ihrer beruflichen Rolle gesetzt sind.

Dabei ist der Anwalt in einer Zwitterstellung. Einerseits soll und darf er nach-
driicklich die Interessen seines Mandanten vertreten, und zwar durchaus bis an
die Grenzen des Erlaubten.* Denken Sie an einen Strafverteidiger, der weif}, dass
sein Mandant die Tat begangen hat. Dennoch darf er auf Widerspriiche zwischen

gegenldufigen, unklaren Zeugenaussagen oder Ermittlungsergebnissen hinweisen

1 Counsel Misconduct before the International Criminal Court, Oxford 2012 (im Erscheinen).

2 Internationaler Strafgerichtshof (IStGH), ICC-01/09-01/11-373, Vorverfahrenskammer II, De-
cision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute,
23.01.2012.

3 Sicherheitsrat der Vereinten Nationen, Resolution 1970 (2011) vom 26.02.2011, S. 2.

4 Fir Deutschland: BGHSt 38, 345, 347; 46, 53, 54; fiir die USA Hall, Professional Responsibility
in Criminal Defense Practice, 3. Aufl., St. Paul/Minn. 2005, § 3:20, § 9:3, m.w.N.

36



Wintersemester 2011/2012

und es darauf anlegen, dass beim Gericht letztlich Zweifel bleiben, die zum Frei-
spruch fiihren. Anwiélte sollen es dem Gericht und der Gegenseite schwer ma-

chen, dies entspricht ihrer Rolle innerhalb des Systems.®

Andererseits muss ein Anwalt oder eine Anwiltin doch als Minimum bestimmte
Regeln einhalten, die sich etwa durch die entsprechenden Verfahrensordnungen
und andere Quellen ergeben (siche fiir deutsche Strafverfahren z.B.: die Strafpro-
zessordnung, das Strafgesetzbuch und auch die Bundesrechtsanwaltsordnung als
das mafigebliche Berufsrecht fiir deutsche Anwiélte). Als Beispiele fiir klare Ver-
stofle, die nichts mehr mit kunstgerechter Strafverteidigung zu tun haben, seien
aus der Praxis der von mir untersuchten Gerichte genannt: Bei einer anonymisier-
ten Vernehmung eines bedrohten Zeugen nennt ein Verteidiger entgegen der
Schutzanordnung der Kammer den wahren Namen und weitere Personalien.®
Oder: Ein Anwalt soll mehrfach in einem Auto gesessen haben, das mitten in der
Nacht am Haus eines Hauptbelastungszeugen vorbeifuhr, wobei wohl mindestens
einmal ein Schuss abgegeben wurde.” SchlieBlich: Ein Anwalt verwickelt im
Nachgang zu einem Kreuzverhor, zu dessen Verlauf es unterschiedliche Auffas-
sungen gab, Mitarbeiter des Gerichts in eine Diskussion und schlégt eine Mitar-

beiterin in das Gesicht.?

Fehlverhalten von Anwilten kann sich aber auch in kleineren Verfahrensversto-
Ben niederschlagen. Oft handelt es sich um Grenzfille, in denen die Gefahr nicht
von der Hand zu weisen ist, dass Richter einfach unbequeme, unliecbsame Anwél-

te mafregeln wollen. Die Fragestellung fiir meine Arbeit war, was Gerichten und

5 Vgl. BGHSt 46, 53, 54, mit Verweis auf BVerfG, NStZ 1997, 35 und BGHSt 2, 375, 378.; Hall
(Fn. 4), § 2:2 und § 9:3 m.w.N., u.a. auf Supreme Court of the United States, U.S. v. Cronic, 466
U.S. 648, 655-657 (1984) und Strickland v. Washington, 466 U.S. 668, 688-689 (1984).

6 Internationaler Strafgerichtshof fiir das ehemalige Jugoslawien (JStGH), Prosecutor v. Zlatko
Aleksovski, 1T-95-14/1-AR77, Rechtsmittelkammer, Judgement on Appeal by Anto Nobilo
Against Finding of Contempt, 30.05.2001, Abs. 2-8, 21.

7  JStGH, Prosecutor v. Blagoje Simi¢ et al., IT-95-9-R77, Verfahrenskammer, Judgement in the
Matter of Contempt Allegations against an Accused and his Counsel, 30.06.2000, Abs. 41-42.

8  Sondergerichtshof fiir Sierra Leone, Re Williams and Yillah, Code of Conduct Hearing,
10.11.2005, S. 2-3.
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anderen Akteuren an effektiven, aber eben auch angemessenen Maflnahmen zur

Verfligung steht.

Die Problematik ist nicht neu. Bei meinen Recherchen bin ich unter anderem auf
den englischen Fall Mylward gegen Weldon aus dem Jahr 1595 gestoBen. Dort
heil3t es:

Die Replik des Kligers umfasste 120 Blatt; das Maf3gebliche hditte freilich
auch auf sechzehn Blatt Papier bewerkstelligt werden kénnen. Es stellte
sich heraus, dass der Sohn des Kldigers, Richard, diesen unbotmdfsigen
Schriftsatz erdacht, entworfen und ausgefertigt hat. Das Gericht ist der An-
sicht, ein solcher Missbrauch kann keinster Weise hingenommen werden,
damit wird die Verteidigung des Beklagten mutwillig erschwert und behin-
dert’

Als zeitgendssische Juristen fiihlen wir uns an das Phidnomen der Prozessver-
schleppung erinnert.'® Vor den internationalen Strafgerichten ist es in dieser Hin-
sicht iibrigens inzwischen iiblich, die Lénge von Schriftsdtzen fiir beide Parteien
gleichermaBen zu begrenzen, quasi Seitenbeschrinkungen und Uberschreitungen
zu ahnden!! — was einem die Hausarbeiten, die wir aus unserem Studium kennen,

nicht alles spater Niitzliche beibringen koénnen!
Nun aber zu der damals als angemessen erachteten Ahndung:

Der Wachtmeister moge des besagten Richard Mylward habhaft werden

und ihn ndchsten Samstag nach Westminster Hall bringen; wo man in eine

9  England and Wales High Court (Chancery Division), Mylward v. Weldon, [1595] EWHC Ch 1
(15.02.1595) (eigene Ubersetzung). Tw. wird das Jahr 1596 angegeben.

10 Zur Frage der Prozessverschleppung durch Beweisantrige BGH NJW 2005; BGHSt 51, 333;
2466, BVerfG NJW 2010, 592.

11 JStGH, Practice Direction on the Length of Briefs and Motions, 1T/184, 19.01.2001; 1T/184 Rev.
2, 16.09.2005; Internationaler Strafgerichtshof fiir Ruanda, Practice Direction on the Length of
Briefs and Motions on Appeal, 08.12.2006; Practice Direction on Length and Timing of Closing
Briefs and Closing Arguments , 03.05.2010; IStGH, Regulations of the Court, ICC-BD/01-01-04,
26.05.2004, Regeln 36-38; Sondergericht fiir Sierra Leone, Practice Direction on Filing Docu-
ments before the Special Court of Sierra Leone, 27.10.2003, Art. 6.
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Ausfertigung des besagten Schrifisatzes, ihm zu diesem Zwecke zugestellt,
mittig ein Loch schneide; den Kopf des vorgenannten Richard stecke man
genau durch dieses Loch; so dass ebendieser Schriftsatz um seine Schul-
tern hdinge, mit der beschriebenen Seite nach oben. Mitsamt des Schriftsat-
zes moge der Wachtmeister sodann den vorgenannten Richard barhduptig
und barfiiflig zur Gerichtszeit um Westminster Hall herumfiihren, wo er ihn
vor jedes der drei dortigen Gerichte bringe, hiernach zuriick zum Gefding-
nis, wo dieser weiter verbleibe, bis dass er 10 Pfund Strafe an Ihre Maje-
stdt zahle, sowie 20 Nobel [eine damalige Goldmiinze] an die gegnerische
Seite, um diese damit fiir die Unkosten aufgrund des vorgenannten Miss-

brauchs zu entschédigen.””

Unter den moglichen heutigen Sanktionsmechanismen, die ich untersucht habe,
findet sich eine Mallnahme wie die geschilderte 6ffentliche Vorfiihrung nicht
mehr, so effektiv und charmant sie einige der hier Anwesenden — moglicherweise

eher die Richter als die Anwilte? — finden mogen.

Denkbar ist bei den vom mir untersuchten Gerichtshofen erstens eine Ahndung
durch eine eigene Disziplinargerichtsbarkeit, unter die speziell Rechtsanwilte bei
VerstoBen gegen das Berufsrecht fallen.” Daneben greifen gegebenenfalls Straf-
tatbestéinde, besonders solche, die den Schutz der Rechtspflege bezwecken (wie
etwa die Strafvereitelung)." Am geeignetsten erscheinen jedoch héufig solche
Reaktionsmafinahmen, die durch Verfahrensbeteiligte, insbesondere Richter,
selbst ergriffen werden konnen und die unmittelbar an den Folgen des VerstoB3es

ansetzen." Insofern finden sich mit der Zahlung einer Strafe an den Staat bzw. ei-

12 Mylward v. Weldon (Fn. 9).

13 Siche Harting, Berufspflichten des Strafverteidigers und Sanktionierung pflichtwidrigen Verhal-
tens, Bonn 2008, S. 285-341; Tuinstra, Defence Counsel in International Criminal Law, Cam-
bridge 2009, S. 196-198, 217-223.

14 Harting (Fn. 13), S. 344-363; Tuinstra (Fn. 13), S. 226.

15 Wilkins, Who Should Regulate Lawyers?, (1992) 105 Harvard Law Review 801, 807, 835-838,
875-883.
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ner Entschddigung an die Gegenseite, die der Richter seinerzeit gegen Richard

Mpylward verhéngte, durchaus schon Wegweisendes!

Zuriick zum Hier und Heute: Ich danke Ihnen allen fir Thre Aufmerksamkeit und

wiinsche noch einen schonen Abend.
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Festvortrag von Dr. Jonas Knetsch: ,,Haftungsrecht und Ent-
schidigungsfonds — Eine Untersuchung zum deutschen und
franzosischen Recht*

Sehr geehrte Damen und Herren Professoren,
sehr geehrte Damen und Herren,
liebe Freunde,

es ist mir eine grofle Ehre, dieser hervorragend organisierten Promotionsfeier bei-
zuwohnen und fiir meine im Oktober in Paris verteidigte Doktorarbeit einen Dis-
sertationspreis in Empfang zu nehmen. Mein ausdriicklicher Dank gilt der
Kanzlei Cornelius Bartenbach Haesemann & Partner fiir die grofziigige Stiftung

dieses Promotionspreises.

Lassen Sie mich zunéchst ein paar Worte an Sie richten, um Ihnen das Thema

meiner Dissertation etwas niher zu bringen. Der Titel meiner Arbeit lautet
., Entschddigungsfonds und Haftungsrecht .

In der Arbeit untersuche ich, inwieweit so genannte ,,Fondsldsungen neben dem
biirgerlichen Haftungsrecht, dem Rechtsinstitut der Privatversicherung sowie den

sozialen Sicherungssystemen adidquate Schadenstragungsmodelle sind.

Es handelt sich bei Entschadigungsfonds um Sondervermégen, aus denen Kom-
pensationsleistungen fiir Geschidigte finanziert werden, deren Beeintrichtigun-
gen in einem rechtlich prizise definierten Zusammenhang verursacht worden
sind. So lautet die Definition, die ich in meiner Arbeit entwickelt habe. Der eine
oder andere wird vielleicht den Entschddigungsfonds fiir Verkehrsunfallschdden

kennen, der im Pflichtversicherungsgesetz verankert ist. Eventuell auch den
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Fonds, aus dem seit den 1970er Jahren Contergangeschidigte Ausgleichzahlun-
gen erhalten. Aber Fondslosungen finden auch in zahlreichen anderen Rechtsbe-
reichen Anwendung und werden aktuell fiir verschiedene Schadenstypen, so z.B.

fiir Umwelt- oder Medizinschaden, diskutiert.

Hauptziel meiner Untersuchung war es, die rechtlichen Fragen dieser Kompensa-
tionsinstrumente systematisch aufzuarbeiten. Wie miissen Entschddigungsfonds
in das bestehende Rechtssystem eingeordnet werden? Welche Vor- und Nachteile
bieten Fondslosungen im Vergleich zu haftungsrechtlichen Ersatzanspriichen und
Privat- und Sozialversicherungsleistungen? Welches Potenzial bieten derartige

Kompensationsmodelle fiir die Regulierung neuartiger Schadensformen?

Nicht zuletzt galt es, die Einrichtung von Entschddigungsfonds auch mit den Mo-
tiven des Gesetzgebers in Verbindung zu setzen. Aus welchen Griinden ent-
schlieft sich der Gesetzgeber, einige Schadenskategorien {iiber derartige

Einrichtungen abzuwickeln?

Es ist natiirlich richtig, dass Sonderkompensationsregimes einen vereinfachten,
unbiirokratischen Schadensausgleich ermoglichen. Dieser trigt ohne Zweifel zu
einer ziigigen Entschidigung bei und vermag es, die Nachteile eines Haftpflicht-

prozesses — Aufwand, Dauer, Kosten — zu mindern.

Nichtsdestotrotz stellt sich die Frage, ob die Kanalisierung des Schadensaus-
gleichs auflerhalb der Gerichtsbarkeit nicht auch Risiken birgt. Bedeutet eine un-
streitige Anspruchsdurchsetzung gegeniiber einer Entschiddigungseinrichtung,
welche das Verhéltnis zwischen Schédiger und Geschidigten gleichermaBen auf-
trennt, nicht gleichzeitig auch ein Verlust an Verfahrensgarantien, an der Anwen-
dung des Prinzips der Totalreparation, sprich: eine Aufweichung der

EntschadigungsmaBstibe des Biirgerlichen Rechts?

Dass ich Thnen heute keine ausfiihrlichen Antworten auf all diese Fragen geben

kann, werden Sie sicher gut verstehen. Vor einigen Tagen erhielt ich die Nach-
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richt, dass meine Arbeit im Laufe dieses Jahres im Verlag Mohr Siebeck in der
Schriftenreihe zum internationalen und auslidndischen Privatrecht erscheinen
wird. Und so hoffe ich, Thnen durch das Erscheinen meiner Arbeit zumindest auf

einige dieser Fragen zufrieden stellenden Antworten geben zu kdnnen.

Meine Arbeit, deren Grundziige ich Thnen soeben geschildert habe, habe ich nicht
in Koln, sondern in Paris verteidigt, was anldsslich einer Feier zu Ehren der ,,doc-

tores iuris“ der Universitit zu Koln nach einer kurzen Erkldrung verlangt.

Zwar war ich seit dem Jahre 2002 nur ein Jahr lang nicht eingeschriebener Stu-
dent der Rechtswissenschaften der Universitdt zu Koln. Allerdings habe ich die
meiste Zeit meiner Ausbildung in Paris verbracht. Begonnen habe ich mein Studi-
um im Rahmen des Deutsch-Franzosischen Magisterstudiengangs, welcher da-
mals noch von Herrn Professor Ulrich Hiibner geleitet wurde und nunmehr
erfolgreich von Frau Professor Dauner-Lieb, Herrn Professor Henssler und Herrn
Professor von Danwitz betreut wird. Nach zwei Jahren Grundstudium in Koln,

habe ich mein Studium an der Universitét Paris 1 Panthéon-Sorbonne fortgesetzt.

In Paris habe ich dann mein Jurastudium abgeschlossen und im Anschluss daran,
dank der Unterstiitzung des franzosischen Forschungsministeriums, meine Dok-
torarbeit angefertigt. Die Erfahrungen aus dem franzdsischen Recht waren mir in-
sofern eine grofe Hilfe, als die dortige Bedeutung von Entschddigungsfonds in

den letzten Jahrzehnten enorm zugenommen hat.

Meine Promotion zum Doktor der Rechtswissenschaft ist daher das Ergebnis der
Zusammenarbeit zwischen der Universitit zu Koln und der Université Panthéon-
Assas (Paris II), an der ich zundchst wissenschaftlicher Mitarbeiter war und nun-
mehr wissenschaftlicher Assistent am Institut fiir Rechtsvergleichung bin. Die Ar-
beit liegt sowohl in einer franzosischen als auch in einer deutschsprachigen
Fassung vor, um den Anforderungen an ein co-tutelle-Verfahren zu entsprechen.

Betreut wurde die Arbeit von Herrn Professor Christian Katzenmeier und (auf Pa-
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riser Seite) Herrn Professor Yves Lequette, denen ich beiden zu groBem Dank

verpflichtet bin.

Lassen Sie mich zum Abschluss noch einige personliche Worte an Sie richten. Als
ich im zweiten Studiensemester meine Bewerbung fiir eine Stelle als studentische
Hilfskraft an der Professur fiir Biirgerliches Recht und Zivilprozessrecht von
Herrn Professor Katzenmeier abgab, hatte ich nicht im Traum daran gedacht, eini-

ge Jahre spéter eine wissenschaftliche Karriere anzustreben.

Auch aus diesem Grunde bin ich meinem akademischen Lehrer, Herrn Professor
Christian Katzenmeier, zu tiefem Dank verpflichtet. Er hat mich zu Beginn mei-
ner Zeit in Koln unter seine Fittiche genommen und mir das wissenschaftliche
Denken und Arbeiten nahe gebracht. Die Hingabe, mit der er sich dem Medizin-
recht, dem Haftungs- und dem Prozessrecht verschrieben hat, hat auf mich stets
eine ansteckende Wirkung ausgeiibt und mir gezeigt, mit welcher Freude eine Be-
tatigung in der Wissenschaft verbunden sein kann. Das Vertrauen, was er iiber die
Jahre in mich gesetzt hat, war mir denn auch immer eine nie versiegende Quelle

der Motivation.

Wenn ich auf meine Anfangsjahre in K6ln zuriickblicke und nun auf die dicht be-
setzten Ringe der Aula schaue, in der ich meine allerersten Juravorlesungen ge-

hort habe, so bleibt mir nur eines zu sagen:

Vielen Dank!

44



Wintersemester 2011/2012

Disputationen des Wintersemesters 2011/2012"

Beckmann, Jan Friedrich August: , Rechtsgrundlagen der beruflichen Weiter-

bildung von Arbeitnehmern*

[Prof. Dr. Henssler; Prof. Dr. Preis]

Brandt, Andreas: ,,.Die Selbstvornahme des Mieters*

[Prof. Dr. Grunewald; Prof. Dr. Mansel]

Braun, Tillmann Rudolf: ,,Ausprigungen der Globalisierung: Der Investor als
partielles Subjekt im Internationalen Investitionsrecht - Qualitit und Grenzen die-

ser Wirkungseinheit -

[Prof. Dr. Hobe; Prof. Dr. Schébener]

Britz, Tobias Karl: ,,Die Erhebung personenbezogener Gesundheitsdaten durch
Versicherungsunternehmen bei Dritten geméfl § 213 VVG - Unter Berticksichti-

gung des Gendiagnostikgesetzes -*

[Prof. Dr. Rolfs; Prof. Dr. Katzenmeier]

Bubrowski, Helene: ,Das Verhiltnis zwischen internationalen Investitions-

schiedsverfahren und nationalen Gerichtsverfahren‘

*  Fortsetzung von Fakultdtsspiegel n.F. Bd. 16, Sommersemester 2011, S. 79 ff.
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[Prof. Dr. Kempen, Prof. Dr. Henssler]

Bues, Micha-Manuel: ,,Der "Single European Sky" - Europarechtliche Vorgaben
fiir die Errichtung eines einheitlichen europdischen Luftraums und Probleme der

nationalstaatlichen Umsetzung

[Prof. Dr. Hobe; Prof. Dr. Schébener]

Comans, Clemens David: ,,Ein "modernes" europdisches Datenschutzrecht - Be-
standsaufnahme und Analyse praktischer Probleme des européischen Daten-
schutzes  unter  besonderer  Beriicksichtigung der  Richtlinie  zur

Vorratsdatenspeicherung®

[Prof. Dr. Kempen; Prof. Dr. Ehricke LL.M., M.A.]

Flockenhaus, Patrick: ,,Vertragsgestaltung und Kollektivvertrige (am Beispiel

der Bezugnahme- und Offnungsklausel)

[Prof. Dr. Preis; Prof. Dr. Henssler]

Franzke, Matthias: ,,Strafrechtliche Instrumentarien zur Einddmmung von Versi-

cherungsbetrug*

[Prof. Dr. KreB3; Prof. Dr. Seier]

Friedrich, Maike: ,,WTO und Klimaschutz - Konflikte und Synergien zwischen

nationalen Klimaschutz-MaB3nahmen und dem WTO-Recht*

[Prof. Dr. Schobener; Prof. Dr. Kempen]
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Fugger, Katharina: , Bewertung von Riickstellungen nach IAS/IFRS und natio-

nalem Steuerrecht*

[Prof. Dr. Hennrichs; Prof. Dr. Lang]

Germund, Robert Gottfried Josef: , AuBlergerichtliche Streitbeilegung durch
Co-Mediation. Rechtliche Fragestellungen, wirtschaftliche Gesichtspunkte, Er-
scheinungsformen und praktische Erfahrungswerte in Deutschland - zugleich eine

facheriibergreifende, rechtstatséchliche Untersuchung der co-mediativen Praxis*

[Prof. Dr. Priitting; Prof. Dr. Katzenmeier]

Goy, Philipp: ,,Die Kontrolle der Landesbanken - Ein Vergleich zwischen
WestLB, BayernLLB und Helaba“

[Prof. Dr. Hofling M.A.; Prof. Dr. Muckel]

Grochowski, Christian: , Internationales Privatrecht und Geschéftsfiihrerhaftung
bei Insolvenzen von Auslandsgesellschaften - Gliaubigerschutz im englischen und

deutschen Recht -*

[Prof. Dr. Berger, LL.M.; Prof. Dr. Mansel]

Haesemann, Johanna: ,,Die Auslegung des § 51 S. 1 UrhG n. F. in der Informa-

tionsgesellschaft am Beispiel der "Google-Bildersuche"

[Prof. Dr. Steinbeck; Prof. Dr. Griinberger]
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Hower, Britta: ,,Zur Dogmatik der Anschaffungsnebenkosten - Unter besonderer

Beriicksichtigung der Bilanzierung von ERP-Software®

[Prof. Dr. Hey; Prof. Dr. Hennrichs]

Hsueh, Ching-Wen: ,Direct Effect of WTO Agreements: Practices and Argu-

ments*

[Prof. Dr. Hobe; Prof. Dr. Kempen]

Huttner, Kristen Ruth: ,,"Unbestimmte" Rechtsbegriffe in den Empfehlungen
des Deutschen Corporate Governance Kodex (DCGK) und méogliche Rechtsfol-
gen einer "fehlerhaften" Auslegung - Justiziabilitdt der Richtigkeit der Entspre-
chenserklarung  unter  besonderer  Beriicksichtigung  der  "Diversity-

Empfehlungen*

[Prof. Dr. Dauner-Lieb; Prof. Dr. Rolfs]

Jagst, Ajsa: , Enteignung zugunsten privatisierter Flughafen*

[Prof. Dr. Hofling M.A.; Prof. Dr. Depenheuer]

Jansen, Lothar: ,Das Steuerverfahren im Spannungsfeld von Europa- und Ver-

fassungsrecht unter besonderer Beriicksichtigung des Spendenrechts*

[Prof. Dr. Hey; Prof. Dr. Lang]
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Kistel, Maren: ,,Grenzen des drztlichen Berufs- und Standesrechts fiir den Ein-
satz des Franchising in der Praxis des niedergelassenen Arztes - Unter Einbez-

ichung zahnérztlicher Fragestellungen”

[Prof. Dr. Grunewald; Prof. Dr. Katzenmeier]

Kaiser, Eva Maria: , Tarifvertrige und Altersdiskriminierungsschutz - Prominen-
te tarifvertragliche Klauseln auf dem Priifstand des Allgemeinen Gleichbehand-
lungsgesetzes unter besonderer Berilicksichtigung der europa- und

verfassungsrechtlichen Grundlagen™

[Prof. Dr. Henssler; Prof. Dr. Wank]

Kappius, Gerhard: ,,Foderale Vielfalt in Deutschland im Widerstreit zum Biir-

gerinteresse - Eine verfassungsrechtliche Betrachtung™

[Prof. Dr. Sachs; Prof. Dr. Hofling, M.A.]

Kaulen, Therese Margareta: ,,Die rechtliche Abgrenzung zwischen Lebensmit-

tel und Arzneimittel*

[Prof. Dr. Steinbeck; Prof. Dr. Katzenmeier]

Knetsch, Jonas: ,Haftungsrecht und Entschiddigungsfonds - Eine Untersuchung

zum deutschen und franzosischen Recht*

[Prof. Dr. Katzenmeier; Prof. Dr. Schulze]
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Krahforst, Annette: ,Nachvertragliche Wettbewerbsverbote fiir GmbH-Ge-

schiftsfiihrer-Beurteilungsgrundlagen und ZuléssigkeitsmafBstibe

[Prof. Dr. Preis; Prof. Dr. Gaul]

Leimenstoll, Ulrich: ,,Vermogensbetreuungspflicht des Vertragsarztes bei der
Verordnungstitigkeit? - Wider die Ausweitung des Untreuetatbestandes aufgrund

einer bereichsspezifischen Betrachtungsweise*

[Prof. Dr. Seier; Prof. Dr. Walimer]

Linden, Friederike: ,,Die Mitbestimmungsvereinbarung der dualistisch verfass-

ten Societas Europaea (SE)*

[Prof. Dr. Henssler; Prof. Dr. Preis]

Ludes, Nikolaus: ,,Das Bergwerkseigentum gemif3 § 9 BBergG in der Insolvenz

des Bergwerkseigentiimers*

[Prof. Dr. Ehricke; Prof. Dr. Priitting]

Mertens, Verena Cicilia: ,,Das Gesetz zur Verfolgung der Vorbereitung von
schweren staatsgefahrdenden Gewalttaten (GVVG) vom 30. Juli 2009 - {iber Vor-
und Nachteile des § 89 a StGB -

[Prof. Dr. Nestler; Prof. Dr. Steinberg]

Meyer, Thomas: ,,.Der unabhidngige Finanzexperte im Aufsichtsrat®
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[Prof. Dr. Henssler; Prof. Dr. Hennrichs]

Meyer-Hermann, Johannes: , Testamentum militis — das Recht des Soldatentes-

taments von seinen Anféngen bis zu Justinian®

[Prof. Dr. Avenarius; Prof. Dr. Meincke]

Naumann, Christoph: , Alternative Modelle der Vergabe von Start- und Lande-
rechten im Luftverkehr - Probleme der Vergabe von Slots an iiberlasteten Flughi-

fen der Europédischen Union*

[Prof. Dr. Hobe; Prof. Dr. Kempen]

Postberg geb. Eulenpesch, Henrike: Die polizeiliche und justitielle Zusammen-
arbeit in Strafsachen im Wandel - unter besonderer Beriicksichtigung der Organi-

sation Eurojust™

[Prof. Dr. Schobener; Prof. Dr. Hobe]

Potsch, Nicolas: ,,Grundfragen der Kommanditistenhaftung - Einlageleistung,

Einlageriickgewihr, Registerpublizitit -

[Prof. Dr. Dauner-Lieb; Prof. Dr. Grunewald]

Rabe, Dominik: ,.Der "Verwaltungsakt" nach deutschem und nach spanischem

Recht: Anforderungen an eine européische Einzelfallentscheidung*

[Prof. Dr. Kempen; Prof. Dr. Hain]
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Schéuble, Philipp: ,.Die Auswirkungen des Gesetzes zur Modernisierung des

GmbH-Rechts und zur Bekdmpfung von Missbrauchen auf das GmbH-Strafrecht*

[Prof. Dr. WaBBmer; Prof. Dr. Seier]

Scheschonk, Sylvia: , Die Vorgeschichte des Vertrags mit Schutzwirkung zu
Gunsten Dritter - Zum Umgang der Rechtspraxis mit der Schidigung von Famili-

enangehorigen im Mietrecht des 19. und beginnenden 20. Jahrhunderts*

[Prof. Dr. Haferkamp; Prof. Dr. Luig]

Schmidt, Felix: ,,Die Typologie von Schiedsspriichen*

[Prof. Dr. Berger, LL.M.; Prof. Dr. Priitting]

Schreier, Hans-Georg: ,.Die rechtzeitige Einleitung deutscher und englischer In-

solvenzverfahren - Eine funktionale Rechtsvergleichung*

[Prof. Dr. Ehricke LL.M., M.A.; Prof. Dr. Priitting]

Schulte-Bunert, Christoph: ,,Grundrechtsschutz und Verteidigungsauftrag™

[Prof. Dr. Depenheuer; Prof. Dr. von Coelln]

Seelentag, Anna: . Ius pontificium cum iure civili coniunctum. Das Recht der Ar-

rogation in klassischer Zeit.“
[Prof. Dr. Avenarius; Prof. Dr. Haferkamp]
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Simon, Ulrich Christian: ,,Das neue Schuldverschreibungsgesetz und Treue-
pflichten im Anleiherecht als Bausteine eines auBlergerichtlichen Sanierungsver-

fahrens*

[Prof. Dr. Grunewald; Prof. Dr. Schlitt]

Smielick, Dirk: ,,Die Herausgabe des Verletzergewinns im gewerblichen Rechts-
schutz und Urheberrecht nach der "Gemeinkostenanteil"-Entscheidung des BGH -

Gleichzeitig ein Beitrag zur Haftung innerhalb einer Verletzerkette*

[Prof. Dr. Steinbeck; Prof. Dr. Rolfs]

ThiiBl, Jasmin: ,,Rechtsfragen des Critical Incident Reportings in der Medizin un-

ter besonderer Beriicksichtigung krankenhausinterner Fehlermeldesysteme*

[Prof. Dr. Katzenmeier; Prof. Dr. Priitting]

Trabant, Alice: ,,Solidarititskampf oder Sozialschlacht? Die RechtméBigkeit des

Unterstiitzungsstreiks in Deutschland im Rechtsvergleich mit GroBbritannien*

[Prof. Dr. Rolfs; Prof. Dr. Preis]

Uusitalo, Jutta Jasmin: ,.Einbezichung von AGB in unternehmerischen Ge-

schéftsverkehr zwischen Deutschland und Finnland“

[Prof. Dr. Dauner-Lieb; Prof. Dr. Berger]
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Weber, Guido: ,,Inflationsberiicksichtigung in der Einkommensteuer*

[Prof. Dr. Hey; Prof. Dr. Lang]

Wegner, Julia Felicitas: ,,Der européische verfahrensrechtliche ordre public - In-

halt und Begrenzung*

[Prof. Dr. Mansel; Prof. Dr. Griinberger]|

Wehler, Philipp: ,,Die freie Benutzung im digitalen Zeitalter - Neue Herausforde-
rungen fiir § 24 UrhG unter besonderer Beriicksichtigung der Problematik des

"Abklammerns" von Vorlagen unter urheberrechtlichem Leistungsschutz*

[Prof. Dr. Steinbeck; Prof. Dr. Griinberger]

Wilsing, Hans-Ulrich: ,Der Schutz vor gesellschaftsschdadlichen Sonderprii-
fungen - Uberlegungen zu Grund und Grenzen der Sonderpriifung nach § 142
AktG -

[Prof. Dr. Lieb; Prof. Dr. Henssler]

Zhuang, Jiayuan: ,Interessenkonflikte wegen des Mangels an Publizitit bei der

Sicherungsiibereignung*

[Prof. Dr. Priitting; Prof. Dr. Berger]
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Deutsch—japanisches Kolloquium

Japan and Germany — 150 Years of Cooperation

The Crime of Aggression under International Law after the

Kampala Compromise — Japanese and German Perspectives

Universitiat zu Koln
8.-10. November 2011
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BegriiBung durch Prof. Dr. Claus Krel3

Distinguished Japanese guests,
Ladies and gentlemen,

it is my great pleasure to welcome you all at the University of Cologne to the law-

yers workshop of our Japanese-German symposium.

My warmest thanks go to our distinguished Japanese guests Mr. Mikami, Prof. Ko
and Prof. Osten for having taken all the trouble to come to Cologne for this spe-
cial event. Cologne University and Cologne Law School feel honoured by your
presence and your gesture of friendship is much appreciated. This is all the more
so0 in your case, Mr. Mikami, as you have left the Foreign Office in Tokyo despite
the recent formation of a new cabinet in your country. Thank you so much for

your extraordinary effort.

I would also like to welcome Dr. Hildner and Mr. Leymann from the Foreign Of-
fice in Berlin and to thank them warmly for having accepted the invitation to par-

ticipate in our workshop. It is very good to see you in Cologne.

I am glad that our debate receives such a splendid audience. Thank you all for
coming. It is my special pleasure to welcome Angelika Nussberger, my dear Fac-
ulty member who is the German Judge at the European Court of Human Rights,
Dr. Weingdrtner, the Head of the Legal Department of Germany’s Ministry of De-
fence, and Dr. Ritscher from the International Criminal Law Section of the Feder-

al Prosecution Office.

Ladies and gentlemen,
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last year in Kampala, States reached consensus on the definition of the crime of
aggression under the Statute of the International Criminal Court. As a result of
this agreement, it has become likely that, in a couple of years, the first permanent
International Criminal Court in history will be able to exercise its jurisdiction
over a State leader who initiates a war of aggression. It is hard to believe that the
Kampala compromise on the crime of aggression could have been achieved
without the precedents set in the Nuremberg and Tokyo trials after the Second
World War. Germany and Japan are therefore intimately connected with the long
journey to Kampala and, unsurprisingly, both States actively participated in the
negotiations in and before Kampala. We therefore thought it might be interesting
to take the opportunity of this Symposium to look at last year’s decision from the

perspective of both countries. Hence, the topic of our workshop.

Earlier this year there was a time when we had reason to fear that our reunion
today would not be possible. This was when Japan was hit by a terrible disaster.
At this time our thoughts were constantly with our Japanese friends. A visiting
fellow from Keio University, who had become our dear friend over the two years
of his research stay in my institute, was flying back to Tokyo on the very day
when the earthquake happened and we did not hear from him for a while. During
this period of suspense we felt particularly close to Japan. We feel a great relief
that the worst now seems to be over and we wish Japan the very best in facing the
enormous challenge which I am sure continues to exist. In memory of the cata-
strophe earlier this year, we feel a particular gratitude that it is possible to hold

this workshop today.

Once again, a warm welcome to all and I now pass the floor to my colleague,

Prof. Weigend, who will chair the first panel.

Thank you.
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Beitrag von Prof. Dr. Claus KreB: ,,The Nuremberg Judg-
ment on Crimes Against Peace and the Crime of Aggres-
sion”

When Hermann Jahrreif3, formerly a professor for international law at this uni-
versity, took the floor in Nuremberg, he placed all emphasis on the principle of
legality to make the case for the defendants. His point was that in 1939 there was
no such thing as a crime against peace under international law. Any conviction
would thus violate the prohibition of non-retroactivity in criminal law.! In Ger-
many, this nullum crimen — argument was to dominate the debate about Nurem-
berg for a long time and Thomas Weigend will shed light on this important debate
a little later. My interest in Nuremberg today is a different one. I would like to re-
flect on two questions. First, does the creative Nuremberg precedent on crimes
against peace retain any legal significance after last year’s breakthrough in defin-
ing the crime of aggression? And second, what is the content of the Nuremberg
precedent? In my 25 minutes, I shall focus my considerations on the State com-

ponent of the crime.

In the night of 11 to 12 June last year, States reached a consensus about the defin-
ition of the crime of aggression under the Statute of the International Criminal

Court (ICC Statute). We shall hear more about this historic breakthrough later

today from Guido Hildner and Masahiro Mikami.* For my purposes, it is suffi-

1 On ,Jahrreif in Nuremberg®, see Claus Kref3, Versailles — Niirnberg — Den Haag: Deutschland
und das Volkerstrafrecht, Verein der Rechtswissenschaft (Hrsg.), Fakultitsspiegel Sommersemes-
ter 2006, p. 25 et seq.
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cient to refer you to the first paragraph of Art. 8bis of the Kampala compromise.’

You will immediately recognize that this text differs considerably from the for-

mulations contained in the London Charter” and in Control Council Law No. 10°
which formed the bases for the Nuremberg Judgments. Does this mean that the
Nuremberg precedent on crimes against peace is now a matter of interest for legal

historians only? The short answer is: far from this.

A more comprehensive answer must distinguish between the different elements of
the newly defined crime of aggression. The continuous relevance of the Nurem-
berg precedent is obvious where Art. 8bis of the Kampala compromise directly
builds on it. This is the case with respect to the description of the conduct of the
individual perpetrator where only the old term of “waging” has been replaced by
that of “execution”. It is also safe to predict that the ICC will turn to the Nurem-
berg judgments in the interpretation of the so-called leadership requirement of the
crime of aggression. Here again the basic approach is the same despite of nuances
between the language used in certain Nuremberg judgments and that in Art. 8bis

of the ICC Statute.

1. What, however, is the State element of the crime? The London Charter refers
to a “war of aggression, or a war in violation of international treaties, agreements
or assurances” and to this Control Council Law 10 adds the alternative of an “in-
vasion of another country”. Art. 8bis of the ICC Statute, however, defines the

State component of the crime of aggression as

“an act of aggression which, by its character, gravity and scale, constitutes

a manifest violation of the Charter of the United Nations”.

2 For my own initial assessment, see Claus Kref3/Leonie von Holtzendorff, The Kampala Comprom-
ise on the Crime of Aggression, 8 Journal of International Criminal Justice (2010), 1179 - 1217.

3 For the text, see Stefan Barriga/Claus Kref3, eds., The Travaux Préparatoires of the Crime of Ag-
gression, 2011, p. 102/03.

4 Barriga/Kref3, n. 3, at 131.
Barriga/Kref3, n. 3, at 132.
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This looks as if States decided in Kampala to leave the Nuremberg legacy behind.
On somewhat closer inspection, though, the picture gets more nuanced. Instead of
using the main Nuremberg term “war of aggression”, the Kampala definition in-
cludes that of “act of aggression”. The latter term, however, is qualified by the so-
called threshold requirement. The State use of armed force must “by its character,
gravity and scale constitute a manifest violation of the Charter of the United Na-

tions”. It is reasonably clear that this formulation has a guantitative and a qualit-

ative dimension.® The precise content of both those dimensions, however, leaves
room for interpretation. The ICC will have to determine the necessary level of in-
tensity, as referred to by the terms “gravity” and “scale”. It will also fall upon the
Court to specify the “character” by which an act of aggression constitutes a mani-

fest violation of the UN Charter.

In the latter respect, the choice is between an entirely negative approach and one
that includes a positive element. Under the negative approach, the qualitative
threshold requirement is satisfied where the State use of armed force is unam-
biguously illegal. Lawful and legally controversial instances of the use of force
by States would thus be excluded from the definition of the crime - but only
those. The partly positive approach is more restrictive. It would require for a
“character” on which manifest illegality can be based that the State use of armed
force, apart from being clearly illegal, must be carried out for an illegal purpose. I
would submit that the alternative between a “purely negative” and a “partly posit-
ive” approach is of more than academic interest. Let me give you a hypothetical
example to explain why. Let us assume that the political relationships between
Utopia and Arcadia are deeply disturbed. Utopia has acquired nuclear weapons in
violation of international law, but it is not about to use those weapons. Would the
character of Arcadia’s use of armed force in Ufopia with the sole purpose to des-

troy the latter State’s nuclear arsenal be such that it manifestly violates the UN

6  Krefs/v. Holtzendorff, n. 2, at 1190 et seq., 1204 et seq., and 1210/11.
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Charter for the purpose of Art. 8bis of the ICC Statute? According to the “purely
negative” approach, the answer must be in the affirmative because there is clearly

no legal justification for a preventive use of force in the absence of an imminent

armed attack.” Under the “partly positive” approach, however, the additional
question to ask would be whether Arcadia acted for an illegal purpose which goes
beyond the illegality of the use of force. Here, the answer is negative because Ar-

cadia acted to enforce international law.

2. The formulation of the State component of the newly defined crime of aggres-
sion thus leaves room for interpretation in at least two important respects. But
why should the Nuremberg precedent be relevant for the interpretation despite the
different language used? A first consideration in answering this question is that it
is difficult to identify a decision by the drafters of the Kampala compromise to
depart not only from the language, but also from the substance of the Nuremberg
precedent on the State component of the crime. The reason for this difficulty is
twofold. First, the drafters of the Kampala compromise had no clearly articulated
common understanding of the content of the Nuremberg precedent and, second,
the drafters did not clearly articulate a common understanding about the relation-
ship between the definition of the State component in the Kampala compromise
and current customary international law. Against this background, I wish to set
one premise and to then formulate two presumptions which, if taken together, in-
dicate why the Nuremberg precedent may well be of some significance for the in-
terpretation of the threshold clause contained in the Kampala compromise. The

premise, which I cannot explain any further today, is that a crime of aggression

exists under customary international law.® Nuremberg has decisively contributed

to the formation of this custom and, except from Tokyo, there has been no sub-

7 See, e.g., Thomas M. Franck, Recourse to Force. State Action Against Threats and Armed At-
tacks, 2002, p. 97 et seq.

8  For the most important judicial determination to this effect, see the British House of Lords in R. v.
Jones et al. (2006) UKHL 16, §§ 12, 19 (Lord Bingham), §§ 44, 59 (Lord Hoffmann), § 96 (Lord
Rodger), § 97 (Lord Carswell), § 99 (Lord Mance).

61



Fakultdtsspiegel

sequent judicial precedents to further develop it. This leads me to my first pre-
sumption that the Nuremberg precedent remains valid for the existing state of cus-
tomary international law unless there is clear verbal State practice to go beyond it.
Second, I would submit that it is to be presumed that the new treaty definition of

the crime of aggression should, as is the case for the other definitions of crimes

under international law contained in the ICC Statute’, be construed in conformity
with customary international law. One reason for this presumption is the general
intention of the drafter’s of the ICC Statute to codify crimes under customary law
rather than to cover (or create) crimes of a purely treaty-based nature. A second
reason is that the Court will have jurisdiction over crimes of aggression commit-
ted by nationals of non-State parties on the territory of non-State parties in cases
of Security Council referrals. And thirdly, an attempt made by the United States
in Kampala to explicitly divorce the Kampala compromise from customary inter-
national law'® was rejected. ' On that basis I would now like to turn to the content

of the Nuremberg precedent.

II.

The Nuremberg precedent on the State component of the crime of aggression is

contained in the main Nuremberg judgment'? and in the subsequent Nuremberg

TO For this attempt, see Barriga/Krefs, n. 3, at p. 751.

11 Claus Kref3/Stefan Barriga/Leena Grover/Leonie von Holtzendorff, Negotiating the Understand-
ings on the crime of aggression, in Barriga/Krefs, n. 3., at p. 92/3.

12 For the text, see, e.g., 41 The American Journal of International Law (1947), 172.

62



Wintersemester 2011/2012

judgments in the High Command”, in the Ministries'?, in the Farben' and in the

Krupp case'S.

1. The main judgment sets the precedent in that it recognizes the initiation of a

war of aggression as the “supreme international crime”.'” The application of this

law to the facts contains one famous perplexity. The judgment states that Ger-
many has waged twelve wars of aggression'®, but it makes an explicit determina-
tion to that effect only in the ten cases of Poland"”’ s Denmarkzo, Norwayzl,
Belgiumzz, the Netherlands®, Luxemburg24, Yugoslaviazj, Greece®, the Soviet

Union®” and the United States®. The two other candidates are Austria and
Czechoslovakia or England and France. The better case is for England and

France because only those were referred to in the Indictment as wars of aggres-

13 For the text, see Trials of War Criminals before the Nuernberg Military Tribunals under Control
Council Law No. 10, Volume XI, p. 462.

14 For the text, see Trials of War Criminals before the Nuernberg Military Tribunals under Control
Council Law No. 10, Volume XIV, p. 314.

15 For the text, see Trials of War Criminals before the Nuernberg Military Tribunals under Control
Council Law No. 10, p. 1081.

16 For the text, see Trials of War Criminals before the Nuernberg Military Tribunals under Control
Council Law No. 10, p. 390 (Opinion of the Tribunal concerning the Dismissal of the Charges of
Crimes Against Peace).

17 41 The American Journal of International Law (1947), 172, at 186.
18 Id., at214.
19 1Id., at 203.
20 Id.,at207.
21 1Id., at207.
22 Id.,at209.
23 Id., at 209.
24 1Id., at 2009.
25 Id., at21l.
26 Id.,at211.
27 Id.,at213.
28 Id., at214.
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sion.”’ Accordingly, the main judgment qualifies Austria and Czechoslovakia as

aggressive measures short of wars of aggression. >’

2. Now what is the precise content of these determinations? Unfortunately, this
question is fraught with difficulties. Let us start, however, with what is fairly
clear. While the London Charter and Control Council Law No 10 distinguish
between wars of aggression and wars in violation of international treaties, the

Nuremberg precedent is confined to the former alternative. Convictions were only

based on the participation in wars of aggression®' and it is only this crime which

the Tribunals determined to be grounded in customary international law.

3. a) As far as the legal concept of ‘war of aggression’ is concerned, Robert Jack-
son observed in his Opening Address for the United States prosecution team that

‘it is perhaps a weakness in this Charter that it fails to define a war of

aggression’.32 Jackson was right. Any attempt to include such a definition into the
London Charter had proved futile. At the end of the debate the Russian General

Nikitchenko, who was to become the Russian Judge, remarked that “if we start

discussion on that again, I am afraid the war criminals would die of old age”.* In
fairness to the drafters of the London Charter, it should be said, though, that they
could not rely on a generally accepted definition of “war of aggression”. Quite to

the contrary, both “war” and “aggression” were ambiguous legal terms.

b) The traditional concept of “war” had developed as a term of the laws of war

and there was a long standing controversy as to its precise meaning. Even after

29 On the indictment, see Oscar Solera, Defining the Crime of Aggression, 2007, p. 232 et seq.

30 41 The American Journal of International Law (1947), 172, at 192 (‘The invasion of Austria was a
pre-meditated aggressive step in furthering the plan to wage aggressive wars against other coun-
tries’).

31 41 The American Journal of International Law (1947), 172, at 214.

32 Trial of German Major War Criminals by the International Military Tribunal Sitting At Nurem-
berg Germany, Opening Speeches of the Chief Prosecutors, repr. by William S. Hein & Co., Inc.,
Buffalo, New York 2001, p. 40.

33 On the debate preceding the London Charter, see Solera, n. 30, p. 208 et seq.
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the adoption of the Kellogg-Briand Pact in 1928, there was the widespread view
in the international practice that there existed a thing called “hostile measures
short of war”. Where and how to draw the line between such measures and a State
of war, and, more particularly, whether the attitude of the States concerned
mattered or whether it was solely a question of the intensity of the military action,

this remained very much an unsettled issue when the London Charter was draf-

ted.*

¢) The concept of “aggression” had been introduced into the context of the mod-

ern ius contra bellum through the Versailles Treaty. It was referred to in the Cov-

enant of the League of Nations® and in a number of subsequent draft treaties and
non binding declarations. This development had not, however, yielded one gener-
ally accepted definition. Instead, it is possible to identify at least four different ap -
proaches to capture the essence of “aggression” in the Inter-War Period. First,
aggression was linked to the infringement upon the two distinct legal rights of the
political independence and territorial integrity of another State. This was the case

in the Covenant of the League of Nations and in the 1923 Draft Treaty of Mutual

Assistance®®. Second, aggression was defined as military action for a purpose dif-
ferent than defence. Such was the suggestion in the 1924 American Draft Treaty
of Disarmament and Security.>” Third, aggression was defined as a violation of
existing undertakings, including procedural restraints on the waging of war. This

was the approach of the 1924 Geneva Protocol for the Pacific Settlement of Dis-

putes.38 And fourth, the famous /933 Soviet draft on the subject relied on the pri-

34 lan Brownlie, Internation al Law and the Use of Force by States, 1963, p. 26 ef seq.
35 Cf. Art. 10; for the text, see Barriga/Krefs, n. 3, p. 114.
36 Cf. Art. 1; for the text, see Barriga/Kref3, n. 3, p. 119.

37 Cf. Art. 2; for the text, see Benjamin Ferencz, Defining International Aggression. The Search for
World Peace, Volume 1, 1975, p. 124.

38 Cf. Art. 10; for the text, see Barriga/Krefs, n. 3, p. 120/21.
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ority principle. Whichever State resorted to violence first, was the aggressor.” In-
terestingly, the Kellogg-Briand Pact avoids the use of the word “aggression” alto-

gether due to Kellogg’s objection. The main prohibition in this treaty refers to war

as an instrument of national policy’*’, which Kellogg understood to be a broader

term.

d) In light of this complexity, it is perhaps unsurprising that the Prosecution teams
in Nuremberg did not come up with a coherent approach, either. Let me only
quote two passages from a declaration made by the British Chief Prosecutor, Sir

Hartley Shawcross, before the Tribunal in the main proceedings:

“A war of aggression is a war which is resorted to in violation of the in-
ternational obligation not to have recourse to war, or, in cases in which
war is not totally renounced, which is resorted to in disregard of the duty
to utilize the procedure of pacific settlement which a State has bound it-

self to observe. !

In this attempt to come up with a general formula, Shawcross links the concept of
“aggression” with that of illegality. The obvious problem with this approach un-
der the London Charter was that it confuses the two concepts of “war of aggres-
sion” and “war in violation of international law” which the Charter listed in the
alternative. Perhaps, the British prosecutor felt this difficulty because he did not
insist strongly on his suggested definition. In fact, he pleaded for an entirely prag-

matic approach and said the following:

“This Tribunal will not allow itself to be deflected from its purpose by at-
tempts to ventilate in this Court what is an academic and, in the circum-
stances, an utterly unreal controversy, as to what is the nature of a war of

aggression, for there is no definition of aggression, general or particular,

39 For the text, see Barriga/Krefs, n. 3, p. 126.
40 Cf. Art. I; for the text, see Barriga/Kref3, n. 3, p. 124.
41 For the full citation, see Solera, n. 30, p. 245.
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which does not cover and cover abundantly and irresistibly in every detail,
the premeditated onslaught by Germany on the territorial integrity and

political independence of so many sovereign states.”*

Although it is interesting to note that this sentence refers to the positive approach
to link aggression with the violation of the political independence and territorial
integrity of a State, Shawcross essentially pleads against any attempt to come up
with a general definition. The Tribunal should simply state that, whatever the

proper definition of aggression, Germany’s wars fell under it.

) Quite understandably, the Nuremberg Tribunals essentially followed this plead-
ing for pragmatism and did not explicitly define the concept of “war of aggres-
sion”. For this reason, it is often said that the Nuremberg precedent is of limited
significance when it gets to the specifics of the crime of aggression. Oscar Solero,
for example, argues in his recent monograph on the crime of aggression that the
main Nuremberg Judgment ‘certainly provides very few elements for the determ-

ination of a legally sound definition of aggression’ and that it left ‘a cloud of

doubt’.** While there is some truth in this statement, I would argue that it remains
important to determine the elements provided by the Nuremberg judgments with

as much clarity as possible. The rest of my remarks are devoted to this endeavour.

aa) I shall begin with a few words on the concept of “war”. The only real issue
here was how to deal with those German military operations which had not met
with military resistance. The main Judgment had not included those cases within
the concept of ‘war’. Control Council Law No 10 had then broadened the concept
of crimes against peace by adding the ‘invasion of another country’ to the list of
alternatives. This concept has received the closest attention in Ministries. The rel-
evant passage of the judgment tends to blur the distinction made by the main

judgment between ‘war of aggression’ and ‘act of aggression’ as it designates the

42 Id.
43 Solera,n. 30, p. 251.
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invasions into Austria and Czechoslovakia as “acts of war’.** Perhaps more im-
portantly, however, the Tribunal places the invasion of another country without

the latter’s military resistance at the same level of international criminality as a

war of aggression.* This is an important point to be kept in mind for the inter-

pretation of the threshold clause contained in the Kampala compromise.

bb) As far as the concept of aggression is concerned, the Tribunals followed the
case-by-case approach as suggested by Shawcross and based their determination
of the aggressive nature of Germany’s wars on the factors of the individual case.
The Australian scholar Carrie McDougall has analysed the factors considered by

the Tribunals in each case and has generalized the findings as follows: A war is
aggressive if it is conducted either with the object of occupation or conquest46 or

with the purpose to support another State’s war of aggression.*” McDougall de-
rives the latter alternative from the findings relating to Germany’s war against the

United States. Those findings, in fact, do not establish a German desire to either

occupy or conquer.*®

McDougall’s reading of the Nuremberg precedent is the narrowest possible one,
perhaps with the proviso that the purpose of occupation could be qualified even
further as ‘hegemonic’ occupation as distinguished from ‘benevolent’ occupation
for humanitarian ends. Such a restrictive reading of the Nuremberg precedent
would not even include wars conducted with the purpose to destroy or damage

another State from the air. The advantage of McDougall’s approach is its solidity.

44 Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
10, Volume X1V, p. 331.

45 1Id.

46 Carrie McDougall, The Crime of Aggression: Born of the Failure of Collective Security - Still
Shackled to its Fate? Time to Catch up or Part Ways, in: David A. Blumenthal/Timothy L.H. Mc-
Cormack, eds., The Legacy of Nuremberg, p. 155.

47 Id.,p. 159.

48 For a third alternative derived from the Tokyo precedent, that is ‘a war with the object of disabling
another State’s capacity to provide assistance to a third State (or states) victim to a war of aggres -
sion initiated by the aggressor’, see McDougall, n. 46, p. 159.
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In the absence of a general definition of the legal concept of ‘war of aggression’
the Tribunals have adopted a case-by-case approach and McDougall rigorously

confines the precedent accordingly.

It is possible, though, to identify a number of elements in the three most import-
ant judgments which point beyond McDougall’s conservative reading. Those ele-
ments can be grouped around the fundamental distinction between a partly
positive and a purely negative approach to the definition of aggression - a distinc-
tion which remains relevant after Kampala as we have seen. With respect to ele-
ments pointing to a broader positive approach, it is the judgment in Ministries
which is most instructive. After an interesting perusal of instances of war before
the modern times and obviously inspired by the traditional just war - debate, the

judgment holds that wars of aggression are those which are

‘not resorted to only as a last resort to remedy wrongs already or immin-

ently to be inflicted’.*

In a nutshell, wars of aggression, according to this traditional approach, are those
which are conducted for a purpose different from that of enforcing the law. Inter-
estingly, the judgment goes on to observe that the prohibition of war contained in
the Kellogg-Briand Pact makes an important step beyond wars of aggression and

covers also wars conducted with the purpose of enforcing lawful claims and de-

mands.”® Under this reading, the Antiwar Treaty outlaws all wars except from
those conducted in self-defence and as a collective sanction. It is not entirely clear
whether the Tribunal in Ministries held that the Kellogg-Briand Pact, by making
this step, brought about a change of the concept of war of aggression, or whether
the latter concept retained its traditional meaning. In the latter case, the concept of

war of aggression would only be a special application of the broader concept of a

49 Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
10, Volume XIV, p. 319.

50 Id.
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war in violation of the Kellogg-Briand Pact and there would be no complete con-
gruence between the two concepts. This appears to have also been the view es-

poused by the main judgment which contains the following passage:

‘War for the solution of international controversies undertaken as an in-
strument of national policy certainly includes a war of aggression, and

such a war is therefore outlawed by the Pact. ™'
Inclusion is different from identity.

The judgment in the High Command case, however, identifies wars of aggression

and wars in violation of the 1928 Pact. It states:

‘[T]he changing or attempting to change the international relationships by
force is an act of aggression and if the aggression results in war, the war is
an aggressive war. It is, therefore, aggressive war that is renounced by the
pact. It is aggressive war that is criminal under international law. The
crime denounced by the law is the use of war as an instrument of national

policy. ™

Under this definition, every war would seem to be aggressive except for cases of
self-defence and collective sanctions. This would point to a purely negative ap-
proach, identifying aggression with illegality. There are a few more elements of
the Nuremberg precedent pointing in this direction. Interestingly, Robert Jackson

had pleaded for such an approach in his opening statement in the main Trial. >

While the Tribunals at no point went so far as to explicitly endorse this pleading,

they occasionally placed at least primary emphasis on the fact that Germany’s war

51 41 The American Journal of International Law (1947), 172, at 218.

52 Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
10, Volume XI, p. 490.

53 Trial of German Major War Criminals by the International Military Tribunal Sitting At Nurem-
berg Germany, Opening Speeches of the Chief Prosecutors, repr. by William S. Hein & Co., Inc.,
Buffalo, New York 2001, p. 39.
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was without justification. In the case of Luxembourg, the judgment in Ministries

reads as follows:

‘No justification or excuse is offered regarding the invasion of Luxembourg
other than military expedience. No claim is made that Luxembourg had in
any way violated its neutrality. In fact, it had not. The German invasion

was aggressive, without legal justification or excuse. ™

And in the cases of Denmark and Norway, the main judgment concludes:

‘In the light of all the available evidence it is impossible to accept the con-
tention that the invasions of Denmark and Norway were defensive, and in

the opinion of the Tribunal they were acts of aggressive war. >

Those statements can be read so as to suggest that a war is aggressive if it is con-
ducted without justification, in particular in the absence of a situation of self-de-

fence.

III.

What can we make of all this? Does this leave us with no more than a “cloud of
doubt” about the Nuremberg precedent? This is a workshop and my thinking on
the continuous significance of the Nuremberg precedent is still in progress. I will
therefore not come up with a comprehensive answer today. My preliminary view
is as follows: The Nuremberg precedent on the State act of the crime of aggres-
sion certainly includes a massive use of force on the territory of another State
with or without actual combat for the purpose to annex or to otherwise dominate
at least part of the latter State’s territory or military action in support of a third

State’s use of force of such kind. The Nuremberg precedent also contains certain

54 Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
10, Volume XIV, p. 334.

55 41 The American Journal of International Law (1947), 172, at 207.
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elements which point towards a broader concept of aggression. There are indica-
tions that would support a reading that wars conducted for any purpose other than
the enforcement of the law are aggressive. There are even certain elements which
would support an even broader negative concept of war of aggression in the sense
of a war conducted without legal justification. The question is what weight can be
attributed to those elements which would seem to open the door for a broadening
of the concept of aggression under customary international law. As I tried to
show, the answer to this question might be of some relevance for the proper con-
struction of the Kampala compromise. To conclude, the Nuremberg precedent on
crimes against peace, also with its difficulties and ambiguities, remains fresh and

alive.
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Beitrag von Prof. Keiko Ko: “The Tokyo Judgment on Crimes
against Peace and the Crime of Aggression™

1. Introduction

The adoption of the definition of the Crime of Aggression and the conditions for
the ICC to exercise its jurisdiction over that crime at the Review Conference of
the Rome Statute of the International Criminal Court (ICC) in Kampala, Uganda,
in 2010, had been considered to be almost impossible and it was truly a “historic
achievement”.! While two distinguished Ambassadors, Ambassador Christian
Wenaweser * and Prince Zeid Ra’ad Zeid Al-Hussein® doubtlessly contributed to
the successful adoption, we must not forget the substantial contribution made by
Prof. Kref3. He helped the negotiations in the Special Working Group on the
Crime of Aggression (SWGCA) to remain on the legal ground and he kept his
faith in the value of the Work on the Crime of Aggression, which inspired many

of us along the way.

The topic of this article is the Tokyo Judgment on Crimes against Peace and the
Crime of Aggression. The Crimes against Peace and the Crime of Aggression are

very similar concepts and they both criminalize the violation of ‘jus ad bellum’

*  Professor of Law, Mie University, Japan. This text is the extended version of the author’s present-
ation at the Deutsch-Japanisches Symposium at the University of Cologne, Friday, 9 September
2011. I am grateful to the University of Cologne, and in particular to Prof. Dr. Claus Kref3 for
providing me with this incredible opportunity. The author was an academic advisor to the Japan-
ese Delegation to the Special Working Group on the Crime of Aggression (2007-2009). The views
expressed in this article are personal.

1 Neils Blokker and Claus KreB3, A Consensus Agreement on the Crime of Aggression: Impressions
from Kampala, LJIL vol. 23, 2010, p.889. For a detailed analysis on the agreement at Kampala,
see Claus Kref3 and Leonie von Holtzendorff, The Kampala Compromise on the Crime of Aggres-
sion, JICJ vol. 8, 1179-1217.

2 Ambassador of Liechtenstein to the UN, the Chairman of the SWGCA (2003-2009), the President
of the Assembly of State Parties to the Rome Statute of the ICC.

3 Ambassador of Jordan to the US, the first President of the Assembly of States Parties, the Chair-
man of the SWGCA (2009-2010).

73



Fakultdtsspiegel

and punish the individual for committing these crimes. Indeed, in the course of
the negotiations in the SWGCA, “it was never disputed that the precedents of
Nuremberg and Tokyo provided crucial guidance in defining the crime.”* As Prof.
Osten has already articulated in his comparative study, the two big legal issues at
the Tokyo Tribunal were (1) whether an aggressive war was a crime under inter-
national law and (2) whether an individual should be held criminally responsible.
These were similar to the issues discussed in the Nuremberg Tribunal,® but they
are not the topic of this article. Instead, I would like to focus on two peculiar as-
pects of the Crime of Aggression, those are (1) the leadership requirement and (2)
requirement of an internationally wrongful state act and I will try to describe how
they played out in the Tokyo Tribunal. By providing the factual background, I
will explain how the discretion of the prosecutors affected the determination of
‘leadership’ for the Crime against Peace and thereby to caution against treating
what had been decided in the Tokyo Tribunal in this matter to have the legal pre-
cedential effect. I will then illustrate the practical difficulty of the trial of the
Crime against Peace in Tokyo that would most likely be faced in future trials of
the Crime of Aggression in the ICC. That is, how to defend the individual for the

crime of his State in criminal proceedings.

2. The ‘leadership’ requirement in Tokyo: How were the defendants selected?

The Tokyo Tribunal was established by the Special Proclamation by Douglas Ma-
cArthur, the Supreme Commander for the Allied Powers on 19 January, 1946.

4 KreB/von Holtzendorff, supra (n.1), p. 1188. Interestingly, this contrasted sharply with the negoti-
ations of the basic design of the International Criminal Court in the International Law Commis-
sions. Professor James Crawford, who chaired the Working Group on the Draft Statute of the
International Criminal Court in the International Law Commission wrote in 1995; “The two pre-
vious occasions when criminal trials were held at the international level, those at Nuremberg and
Tokyo, followed the unconditional surrender of a defeated enemy and constituted no precedent for
a general and permanent court operating in conditions of “peace.” James Crawford, the ILC Ad-
opts a Statute for an International Criminal Court, AJIL, vol. 89, 1995, p.407.

5 Philip Osten, Tokyo Saiban ni okeru Hanzaikouseiyouken no Saiho-Shoki Kokusaikeihou Si no
Ichidanmen no Sobyo, Hogaku Kenkyu (Keio University) vol. 82, No. 1, 2009, p.328.
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The subject-matter jurisdiction of the Tribunal was provided in Article 5: “(a)
Crimes against Peace, (b) Conventional War Crimes, and (c) Crimes against Hu-
manity.” The Crimes against Peace was defined as follows: “Namely, the plan-
ning, preparation, initiation or waging of a declared or undeclared war of
aggression, or a war in violation of international law, treaties, agreements or as-
surances, or participation in a common plan or conspiracy for the accomplishment
of any of the foregoing.” While there is no qualification on the status of the de-
fendants, the intrinsic nature of the crime defined as such required the potential
defendants to be political or military leaders. Moreover, if one looks at the word-
ing of the Proclamation Defining Terms for Japanese Surrender delivered on 26
July, 1945, it becomes more apparent that the aim of the Allied Powers was to try
the leaders of Japan (in addition to conventional war criminals). For example, in
paragraph (6): “There must be eliminated for all time the authority and influence
of those who have deceived and misled the people of Japan into embarking on
world conquest, for we insist that a new order of peace, security and justice will
be impossible until irresponsible militarism is driven from the world.” And in
paragraph (10): “We do not intend that the Japanese shall be enslaved as a race or
destroyed as a nation, but stern justice shall be meted out to all war criminals, in-
cluding those who have visited cruelties upon our prisoners....” There has been a
discussion over whether the terms “war criminals” here included those charged
with Crimes against Peace, but for the purpose of this article, it would suffice to
point out that the intention to try the leaders of Japan had been expressed even be-
fore the end of the war and the development of the proceedings for Crimes
against Peace. Indeed, as early as 11 September®, General MacArthur ordered the
arrest of Mr. Tojo, the Prime Minister when Japan attacked Pearl Harbor in

December 1941, and it was expected that many others would also be arrested and,

6 Japan surrendered to the Allied Powers on 15 August, 1945 and the Japanese Instrument for Sur-
render was signed on 2 September, 1945.
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in fact, about 100 people were eventually arrested as suspects for the major war

crimes by April 1946.

However, it is important to note that there was from the beginning no such thing
as a solid ‘list’ of persons accused of Crimes against Peace. Many arrests were
conducted in the context of the administration of the occupation policy of the
US.” Moreover, even though the jurisdictional basis of the Tokyo Tribunal was a
Special Proclamation by the Supreme Commander, General MacArthur, the actors
involved in the project of the Tokyo Tribunal were the Allied Powers. Indeed, 11
States® were the Prosecutors before the Tokyo Tribunal: the US, the Nationalist
Government of the Republic of China, the UK, the USSR, Australia, Canada,
France, the Netherlands, New Zealand, India and the Philippines. On 29 April,
1946, the Indictment (55 Counts in total) was submitted to the Tribunal and ulti-

mately 28 defendants were selected’.

Professor Neil Boister and Professor Robert Cryer described that “The individuals
put on trial in the first (and ultimately the last) trial of Japanese leaders by the
Tokyo IMT were a motley collection representative of the Allied prosecutors’ per-
ception of who exercised influence and authority in Japan from 1929-1945 rather
than those whom historical hindsight might suggest actually exercised such influ-
ence and power.”'° Moreover, even if they all had been political or military lead-
ers who actually ‘exercised influence and authority’ in Japan, it does not fully
answer the question of what “leadership” meant at the Tokyo Tribunal. Because,

there were about 100 other suspects in custody and they were also more or less

7  For a detailed analysis of the political process of drafting the indictment and arresting potential
war criminals, see Yoshinobu Higure, Tokyo Saiban no Kokusaikankei-Kokusaiseiji ni okeru
Kenryoku to Kihan (International Relations of the Tokyo Tribunal-Authority and Norm in Interna-
tional Politics), Bokutakusha, 2002, pp.233-305.

8  Neither India nor the Philippines were sovereign (independent) States at that time but were the
members of the Far Eastern Commission.

9  The Indictment has a short biography for each defendant. Neil Boister and Robert Cryer, Docu-
ments on the Tokyo International Military Tribunal-Charter, Indictment and Judgments-, Oxford
Univ. Press, 2008, pp. 63-69.

10 ibid., p.Xxxix.
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the political or military leaders who actually exercised influence and authority in
Japan. Then, we need to find other criteria for “why these 28”, instead of, say,
‘those 28’. Here I will explain the process and the actors who participated in the
selection in order to search the reasons why these 28, instead of describing how
the defendants actually ‘contributed’ to the commission of the Crime against

Peace.

Until recently, the process of selection of the defendants has not been well known
even to the Japanese, but thanks to recent studies by historians, we are beginning
to have a better understanding. Let me explain chronologically'. On 30 Novem-
ber, 1945, Joseph Keenan was appointed as a US prosecutor and came to Japan
on 6 December, 1945. Two days later, the International Prosecution Section (IPS)
was established in the General Head Quarter of the Supreme Commander for the
Allied Powers and General MacArthur appointed Keenan to be its head. Keenan
and his team were given two objectives for the coming trial. On the one hand,
there was a US government policy that the trial should include Japanese respons-
ibility not only on the attacks on Pearl Harbor but also its plan to control Asia and
the World, which had started long before Pearl Harbor. On the other hand, Gener-
al MacArthur attached the greatest importance to indicting those who were re-
sponsible for the attack on Pearl Harbor, namely Mr. Tojo and his cabinet. In
order to fulfill these two objectives of the trial, the IPS decided to adopt the pro-
secution policy of using the concept of the ‘conspiracy’ (as a substantive offence)
of Japan'?. This conspiracy was later described in the Indictment, in Count 1, as
follows: “All the Defendants together with divers other persons, between the 1st
January, 1928, and the 2nd September, 1945, participated as leaders, organizers,
instigators, or accomplices in the formulation or execution of a common plan or

conspiracy and are responsible for all acts performed by themselves or by any

11 See Higure, supra (n. 7), pp. 233-305, also see Higure, Tokyo Saiban (The Tokyo Tribunal),
Kodansha, 2008, pp.100-114.

12 Higure, supra (n. 7), p.256.
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person in execution of such plan. The object of such plan or conspiracy was that
Japan should secure the military, naval, political and economic domination of
East Asia and of the Pacific and Indian Oceans, and of all countries and islands
therein and bordering thereon and for that purpose should also or in combination
with other countries having similar objects, or who could be induced or coerced
to join therein, wage declared or undeclared war or wars of aggression, and war
or wars in violation of international law, treaties, agreements and assurances,
against any country or countries which might oppose that purpose. The whole of
the Particulars in Appendix A, of the Treaty Articles in Appendix B, and of the
Assurances in Appendix C, relate to this Count.”"® This concept of the conspiracy
of Japan is sometimes called a ‘grand’ conspiracy. It must be noted that the adop-
tion of the ‘grand’ conspiracy had a significant impact on the selection of the de-
fendants."* In other words, with the ‘grand’ conspiracy at hand, the prosecutors
and the Tribunal were able to have as long as almost 18 years of the Japanese dip-
lomacy in front of them and thereby were able to indict almost whoever they

liked as long as they could find any connection to Japanese foreign policy.

Nevertheless, the US prosecutors did not have the exclusive authority for the se-
lection of the defendant in the IPS. On 2 February, 1946, the team of the prosec-
utors from the UK arrived in Tokyo. Some of the Allied governments, including
the UK, had prepared their own lists of defendants. On 16 February, the Commit-
tee on the Indictment was established in the IPS and the prosecutors continued
drafting the Indictment, namely what to charge and who to indict. On 2 March,
1946, an important proposal for the method of selection was submitted to the
meeting. '* That is, first to take the years from 1931 until 1945 and divide them
into 15-20 ‘events’ and then, to choose the most representative figure of each

‘event’. It must be noted that when choosing the most representative figures, the

13 Boister/Cryer, supra (n. 9), pp. 16-17.
14 Higure, supra (n. 7), p. 257.
15 Tbid., pp.269-270.
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‘positions’ they held played a major role, although this might not have been a res-
ult of the logical examination but presumably because it was easier.'® However,
with this method, the IPS would still be left with many potential defendants.
Then, there were other criteria discussed and supposedly used in the IPS: (1)
those who may not be charged with the Crimes against Peace should be elimin-
ated, (2) the defendants’ list should cover the most representative of all the events
and the positions, (3) indict those for whom there is enough evidence to convict.
Moreover, (4) as regards to the Crimes against Peace, the ministers and the milit-
ary leaders who were involved in the planning of the aggressive war should be in-
dicted but those who opposed the aggressive war in public should be eliminated
and, (5) as for the other State officials, those who willingly participated in the
conspiracy of the aggressive war or those who did not oppose it when they had an

opportunity to do so will be indicted"’.

By March 1946, the IPS decided to charge 26 and this was reported to General
MacArthur. However, this was not the end of the story: the Soviet Union had not
sent its prosecutors to the IPS by that time and they only arrived in Tokyo on 13
April'®. They insisted on adding two ‘events’ (the Battles of Khalkhin-Gol River
and the Battle of Lake Khasan (the Changkufeng Incident) and four more people
to be included in the Indictment. Out of the four, two were added to the list,
Umezu and Shigemitsu, who had been excluded from the list of 26." In the end,

there were 28.

The most famous figure who was NOT indicted, but who many people believe

should have been brought before the Tokyo Tribunal as a defendant was Kanji

16 Higure, supra (n. 7), p.259. It was not that the prosecutors were not diligent but there was a seri-
ous problem in collecting the evidence. After the surrender, many official documents were
burned, which compelled the prosecutors to depend heavily on the testimony. Majority Judgment,
in Boister/Cryer supra (n. 9), p. 78.

17 Ibid., pp.269-273.

18 The prosecutors from the Netherlands, France and the Philippines arrived after February. /bid.,
p.276.

19 Higure, supra (n. 11), pp. 105-108.
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Ishihara. For the Manchurian Incident, there were three people who could have
been charged: Shigeru Honjo, Seishiro Itagaki and Kanji Ishihara. In terms of
‘status/position’ (rank), Shigenru Honjo should have been selected because he
was the General of Kwantung Army (Kanto Gun Shireikan), but Honjo had com-
mitted suicide. Seishiro Itagaki served as a full Colonel of Kwantung Army and
later as a Major General of Kwantung Army and, in fact, he was indicted, found
guilty and sentenced to death at the Tokyo Tribunal. No one thinks that he was
not guilty but the problem here is that why Ishihara had not been indicted as well.
Ishihara, in terms of military rank, was much lower than Itagaki and was just a
Lieutenant-Colonel of the Military Staff. However, later studies disclosed that
Ishihara was a principal planner of the Manchurian Incident and he himself sug-
gested his substantive role in his testimony at the trial.*® Some reasons have been
suggested to explain his non-indictment including, (a) he was too sick (the pro-
secutors were afraid to lose the defendants during the trial), (b) he once opposed
Tojo’s policy etc. Arguably another important factor was that the prosecutors
from the Nationalist Government of the Republic of China did not designate him

as a war criminal — at least in the beginning.*"

Ishihara’s case is just one example. There were cases where the national interests
of the Allied Powers obviously affected indictment, including the cases of Umezu
and Shigemitsu explained in the above. Moreover, political considerations were
very influential, most notably in the case of the Emperor, who would have been
the first choice if “position” was used as the principal criteria. However, the de-
cision not to indict him was made in the Far Eastern Commission on 3 April,

1946%

20 Ishihara’s testimony, the transcript of the proceedings, 22094-22253, R. John Pritchard, Sonia
Magbanua Zaide, The Tokyo War Crimes Trial, annot. comp. ed., Garland Pub., 1981.

21 Higure, supra (n. 7), pp. 272-273.
22 Ibid.
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In relation to this, it may be necessary to consider the recent argument on the se-
lection standard for the defendants in the Tokyo Tribunal. It has been argued that
the standard chosen by the SWGCA, so-called “control or direct” standard for the
determination of the leadership for the Crime of Aggression would be a retreat
from the standard chosen at the Nuremberg Tribunal and the Tokyo Tribunal,
which used “shape or influence” standard for the Crimes against Peace.” How-
ever, it must be noted that the interest of each prosecuting State and the multiple
criteria used to choose (and to eliminate) the defendants in the Tokyo Tribunal
(adopted by the Prosecutors and affirmed in the Judgment) would not allow us to
find anything that can properly be called a ‘standard’ for the selection of the de-
fendants at the Tokyo Tribunal. If one should be compelled to find the standard of
“shape or influence”, it would only have functioned as a framework to allow the
unlimited prosecutorial discretion and did not provide any objective criteria.
Moreover, whether or not the standard chosen by the SWGCA would be a ‘re-
treat’ depends on one’s legal appreciation of the relevant decisions made by the
Prosecutors and affirmed by the Judges of the Tokyo Tribunal, which may bring
us to the broader issue of the precedential value of the Judgment of the Tokyo
Tribunal. I am not able to discuss this in detail in this article, however, it must be
noted that whether or not, and to what extent, the Tokyo Judgment on Crimes
against Peace may be considered as a legal ‘precedent’ for the ICC merits careful
consideration.” Needless to say, “Principles of International Law Recognized in
the Charter of the Nuremberg Tribunal and in the Judgment of the Trial” was af-
firmed unanimously at the General Assembly of the UN and they were formulated
by the International Law Commission in 1950 and to the extent that they were ad-
opted in the Charter and the Judgment of the Tokyo Tribunal, they should be

treated as reflecting customary international law. However, this does not mean

23 Kevin Jon Heller, Retreat from Nuremberg: The Leadership Requirement in the Crime of Aggres-
sion, EJIL vol. 18,2007, pp.477-497, on the Tokyo Tribunal in particular, p.488.

24 For one of the earliest work on this issue, see Hans Kelsen, Will the Judgment in the Nuremberg
Trial Constitute a Precedent in International Law?, International Law Quarterly, Vol. 1, No. 2,
1947, pp.153-171.
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that every decision made at the Tokyo Tribunal has legal effect as a precedent or

offers the customary rules of international law.

It must also be emphasized that the lack of an objective standard for the selection
of the defendants and ‘events’ has been, in turn, the source of continuing debate
on ‘who should have been tried’ and as the selection of the defendants was
closely related to the content of the charges, the debate over ‘what should have

been tried’ still continues as well.?

3. The ‘state conduct’ requirement in Tokyo: Defending Japan or defending

the individuals?

One of the characteristics peculiar to the Crime of Aggression, compared with
other crimes under international law, is that it requires an internationally wrongful
State act.”® Other crimes that are within the jurisdiction of the ICC, genocide,
crimes against humanity and war crimes may be committed by an individual
without the involvement of a State, although State participation may be more fre-
quent than not”. Indeed, all the ‘core crimes’ of the Rome Statute are usually
committed with some organizational structure behind them? and in the case of the
Crime of Aggression, the organizational structure is a ‘State’. The definition ad-
opted at the Review Conference expresses this in the following: “Article 8 bis 1.
For the purpose of this Statute, “crime of aggression” means the planning, prepar-

ation, initiation or execution, by a person in a position effectively to exercise con-

25 For example, see Boister/Cryer, “Omissions”, supra (n. 9), pp. xliv-xIvi.
26 KreB/von Holtzendorff, supra (n. 1), p.1190.

27 Elizabeth Wilmshurst, Definition of the Crime of Aggression: State Responsibility or Individual
Criminal Responsibility?, Mauro Politi and Giuseppe Nesi, The International Criminal Court and
the Crime of Aggression, Ashgate, 2004, p.93.

28 Shuichi Furuya, Kojin no Kokusaisekinin to Soshikitekisihai no Kozo (Individual Responsibility
for the System Criminality), Kokusaiho Gaiko Zasshi (Journal of International Law and Dip-
lomacy, the Japanese Society of International Law), vol. 109., no. 4, 2010, pp.34-66. For a critical
analysis on the ICC’ response to a ‘systemic’ crime, see Thomas Weigend, Perpetration through
an Organization-The Unexpected Career of a German Legal Concept, JICJ, vol. 9, 2011, pp.91-
111.
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trol over or to direct the political or military action of a State, of an act of aggres-
sion which, by its character, gravity and scale, constitutes a manifest violation of
the Charter of the United Nations. 2. For the purpose of paragraph 1, “act of ag-
gression” means the use of armed force by a State against the sovereignty, territ-
orial integrity or political independence of another State, or in any other manner
inconsistent with the Charter of the United Nations. Any of the following acts, re-
gardless of a declaration of war, shall, in accordance with United Nations General
Assembly resolution 3314 (XXXIX) of 14 December 1974, qualify as an act of
aggression: (...)* (emphasis added)

In the case of the Crimes against Peace at the Tokyo Tribunal, the Charter of the
Tribunal only provides that it was established to try the individual (Article 1) and
it had jurisdiction over the individual (Article 5). However, it defined the Crimes
against Peace as: “the planning, preparation, initiation or waging of a declared or
undeclared war of aggression, or a war in violation of international law, treaties,
agreements or assurances, or participation in a common plan or conspiracy for the
accomplishment of any of the foregoing.” Since the war was an act of State and
not of a group of private individuals, it was never disputed that the Tokyo

Tribunal would have jurisdiction over individuals for the State acts of Japan.

Then, what needed to be established at the Trial was that what Japan did (State
act) fall under the definition of the Crimes against Peace and that the defendants
were individually criminally responsible for those acts. As it has been noted at the
outset, one of the two big legal issues at the Tokyo Tribunal was whether or not
an individual should be held criminally responsible for the acts of Japan and the
Majority Judgment decided in the affirmative, based on the same reasoning adop-

129

ted at the Nuremberg Tribunal®”. There is no need to discuss the validity of this

proposition for the purpose of this article, and rather, it would be worthwhile to

29 Majority Judgment (Part A-Chapter II, The Law (a) Jurisdiction of the Tribunal), in Boister/Cryer,
supra (n. 9), pp.79-82.
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examine how this understanding of the Crimes against Peace affected the actual

proceedings of the Tokyo Tribunal, particularly in respect to the defendants.

First, let us take a look at the composition of the defense team of the Tokyo
Tribunal. The Japanese counsels were called through various routes and their
backgrounds were very different. Some were scholars, former State officials, and
attorneys. The official language of the Tribunal was English and the procedures
were styled heavily on the common law, but none of the Japanese counsel had ex-
perience defending clients in a common law court. Fortunately, however, unlike
the Nuremberg Tribunal, American counsels were provided to the defense team.
This did help it to conduct the defense at the trial, but this composition brought

confusion as well.

There was a huge divide in the Japanese defense team from the beginning to the
end of the trial. It was called the divide between the ‘defending the State’ ap-
proach versus the ‘defending the Individual” approach (“Kokka Bengo tai Kojin
Bengo”)*. As it has already been explained, since the Crimes against Peace con-
demns the State act and holds the individual responsible for that State act, the de-
fense counsels’ mandate was twofold: Firstly, they had to prove what Japan did
was not an aggressive war or a war in violation of international law, and secondly,
they had to prove that the defendants were, individually, not guilty of the charges
against them. The ‘defending the State’ approach put emphasis on the former and
the ‘defending the individual® approach focused on the latter. It has been roughly
characterized that the Japanese counsels were for the ‘defending the State’ ap-
proach whereas the American counsels pursued the ‘defending the individual’ ap-

proach®'. However, a recent study shows that the picture was not that simple and

30 Noboru Kojima, Tokyo Saiban (Jou), Chuokoron Shin Sha, 1971, pp. 125-127.

31 One of the Japanese defense counsel, Seijiro Takigawa, explained the difference of the ap-
proaches in this way in his book and one of the reasons why he pursued the ‘defending the State’
approach was that he could not have sympathy for Japanese defendants, particularly those who
belonged to the military, but as a Japanese national, he felt compelled to accept the job as he
thought it was unfair that the victorious State would punish the losers. Seijiro Takigawa, Tokyo
Saiban wo Sabaku (Judging the Tokyo Tribunal), Keibunsha, 2006, pp.94-99.
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there were differences even among the Japanese counsels.® Indeed, before the
opening of the trial, there had been efforts to establish a common policy by the
Japanese government, the Ministry of Foreign Affairs, the Army, the Navy and
the defense counsels and, generally, the ‘defending the State’ approach was con-
sidered to be primary. Nevertheless, a common policy of the defense team was
never adopted due to conflicts among the ministries, the defendants and the coun-
sels*. Furthermore, the political setting at that time did not allow the Japanese
government to publicly form the defense policy. The lack of a common defense
policy was unfortunate because all 28 defendants were charged under Count 1,
which accused the Japanese of a ‘grand’ conspiracy to dominate Asia/Pacific dur-

ing the years 1928-1945.

Logically speaking, the importance of the ‘defending the State” approach is evid-
ent. If the Japanese actions were not determined to be part of the conspiracy of an
aggressive war, there would be no criminal responsibility for the individuals. In
this connection, it is interesting to see the order of the proceedings. The Prosec-
utors presented their cases by the 14 ‘Phases of the Events’ first, and then, there
were the ‘Phases of the Individuals’. The Phases of the Events included, the pre-
paration of war, the Manchurian Incident, Japan-China war, Collaborating with
Germany and Italy etc. and it began on 4 June, 1946 until 24 January, 1947 and
the Phase of the Individuals began on 10 September 1947 and lasted until 12
January, 1948. Correspondently, the defense counsels needed to respond to the al-
legations regarding the Events first, which presumably required them to adopt the
‘defending the State’ approach and, then, they would have been required to de-

fend the individuals in the Phases of the Individuals.**

32 Noboru Kojima, Tokyo Saiban (Ge), Chuokoron Shin Sha, 1971, pp.32-38.
33 Higure, supra (n. 7), pp. 306-314.

34 To be precise, the defense team was divided not into the Phases but in “the Divisions”, such as the
preparation of war, Manchuria, China, the USSA, the Pacific War. Higure, supra (n. 7), p.361.
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However, the relationship between the approaches of ‘defending the State’ and
the ‘defending the Individual’ in the actual trial was not as simple as it might look
in the logical framework. One example may be taken from the case of Togo. In
the phase of the Individuals, Togo adopted the ‘defending the Individual® ap-
proach and claimed that he was vehemently opposed to waging a war against the
US. And yet, he was the Minister of Foreign Affairs at that time. If he was against
the war, whose idea was it to agree? What exactly was the responsibility of the
Ministry? His decision to adopt the individual defense only made it difficult to ar-
ticulate the responsibility of the Japanese government®. Moreover, as Professor
Higure, who conducted the most recent detailed study on the Tokyo Tribunal,
wrote: “It is natural for the defendant at a criminal trial to try to defend himself.
In the case of the Tokyo Tribunal, the defendant needed to show that he was
against the aggressive policy and was a pacifist who had tried to stop the war in
order to prove that there was no mens rea. However, someone should have taken
responsibility for things that actually happened, and the fact that no one did
caused personal conflicts among the defendants. They might not have been antag-
onistic towards one another but it was natural for them to have different views
due to their previous positions. We can roughly point out that there tended to be a
conflict between ‘civilian and the military’, ‘the Army, Navy and Ministry of For-
eign Affairs’ had conflicts between them, and there was a conflict between ‘the
administration and the command’ in the military and yet, the reality was much
more complex.”® The most notable example may be found in the conflict
between the Ministry of Foreign Affairs and the Navy as to the Pearl Harbor at-
tack. Shimada, from the Navy and Togo, from the Foreign Ministry, both testified

at the trial and accused each other’s organization for the responsibility of the

35 Kazutoshi Hando, Masayasu Hosaka, Makoto Inoue, Tokyo Saiban wo yomu (Reading “the Tokyo
Tribunal”), Nihonkeizaishinbunsha, 2009, pp. 322-323. In the end, the Majority Judgment did not
appreciate his alleged effort to stop the war. “However, when the negotiations with the United
States failed and war became inevitable, rather than resign in protest he continued in office and
supported the war.” Majority Judgment, in Boister/Cryer, supra (n. 9), p. 622.

36 Translation by the author from the original text in Japanese, Higura, supra (n. 7), p. 374.
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‘delayed’ notification of the Japanese attack on Pearl Harbor®’. Arguably, the only
one defendant who tried to defend Japan (“defending the State”) outright at the
Phase of the Individuals was Tojo. He submitted that the Japanese policy was not
an aggression. On the other hand, he also claimed that the question of whether or
not a war may be justified under international law was different from who should
take the political responsibility of losing the war and that he would be willing to

assume this political responsibility.*®

Between 4-12 November, 1948, the Majority Judgment was delivered at the
Tribunal®. In the end, all the defendants were found guilty and 23 out of 25 de-
fendants were found guilty for the ‘grand’ conspiracy of Japan (Count 1) The Ma-
jority Judgment did not try to define or develop its interpretation on a war or
aggression or a war in violation of international treaties, or to articulate the differ-
ence between a war of aggression and a war in violation of international treaties.
It stated, "The Tribunal does not find it necessary to consider whether there was a
conspiracy to wage wars in violation of the treaties, agreements and assurances
specified in the particulars annexed to Count I. The conspiracy to wage wars of
aggression was already criminal in the highest degree." Since the Majority Judg-
ment dismissed the counts relating to conspiracy to commit murder and war
crimes, the use of conspiracy for establishment of the Crimes against Peace is
striking. Moreover, when they determined the conspiracy to wage a war of ag-
gression, they did not focus on the specific use of the armed forces but on the

motive and the nature of Japanese policy.* In order to establish the Japanese con-

37 Higure, supra (n.11), 192-199. See, for example, the testimony by Shigenori Togo, 35834-35871,
Shigetaro Shimada, 37020-37046, Pritchard/Zaide, supra (n.20).

38 Hideki Tojo’s testimony, the transcript of the proceedings, 36489-36839, Ibid., Hando/
Hosaka/Inoue, supra (n. 35), pp. 267-269.

39 The Majority Judgment was primarily written by seven Judges (those from the UK, Canada, New
Zealand, the US, China, the USSR and the Philippines) and other four Judges wrote their own
Opinions (those from Australia (the President of the Tribunal, Webb), the Netherlands, India and
France). (Judge Jaranilla from the Philippines wrote the concurring opinion.) Higura, supra (n. 7),
pp. 399-438.

40 The Majority Judgment states: Article 13 (a) of the Charter provides that “the Tribunal shall not
be bound by technical rules of evidence. It shall...admit any evidence which it deems to have pro-
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spiracy, the method that the Majority Judgment used was to rely heavily on the
history of Japan and in fact, the Majority Judgment spent more pages on the "The
Military Domination of Japan and Preparations for War, Introductory” than any
other section in the Judgment.) All the differences of the opinions and even con-
flicts among the defendants exhibited during the trial could not negate the allega-

tion of the ‘grand’ conspiracy of Japan.

4. Concluding remarks

The definitions and the conditions for the ICC to exercise its jurisdiction over the
Crime of Aggression adopted at Kampala are not without criticism. However, this
does not mean that there may be a better version, but it is appropriate to consider
those definitions and conditions as the best available for the international com-
munity today. At the same time, however, it may also be wise to acknowledge that
the future trials at the ICC on the Crime of Aggression would face both theoretic-
al and practical difficulties. Needless to say, the ICC is a much more sophisticated
judicial institution than the Tokyo Tribunal, for example, the defendants would no
longer be prosecuted by the victorious States and the Rome Statute does not in-
clude the crime of conspiracy. Nevertheless, the nature of the Crime of Aggres-
sion as a ‘leadership’ crime and the basic structure of the Crime, that is to have

both elements of the State act and of the act of the individual, remains the same.

In this article, I have tried to explain the two problems of the Tokyo Tribunal
from the viewpoint of the Japanese lawyer. For so many years after the trial, the
Japanese lawyers’ attitude toward the Tokyo Tribunal may be characterized as be-

ing quite ‘indifferent’. This attitude, in my view, is partly because the Tokyo

bative value...” The application of this rule to the mass of documents and oral evidence offered
inevitably resulted in a great expenditure of time. Moreover, the charges in the Indictment directly
involved an inquiry into the history of Japan during seventeen years, the years between 1928-
1945. In addition our inquiry has extended to a less detailed study of the earlier history of Japan,
for without that the subsequent actions of Japan and her leaders could not be understood and as-
sessed. Boister/Cryer, supra (n. 9), p.76.
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Tribunal was so different in so many ways from Japanese notion of a criminal tri-
al under modern law that we had received from highly modernized European

9th Oth

States, Germany in particular, in late 19" and early 20" century when Japan
abandoned its closed-door policy and joined “the international society”. Although
it has been difficult for us to treat the Tokyo Tribunal as a criminal trial without
hesitation, if we can find anything that might contribute to a fairer trial on the
Crime of Aggression at the ICC in what happened at the Tokyo Tribunal, we may
finally be able to discover a legal meaning in our extraordinary experience of the

Tokyo Tribunal.
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Beitrag von Prof. Dr. Philipp Osten: “The Scholarly Debate in
Japan about “Crimes against Peace” in the Tokyo Major War
Crimes Trial™”*

I. Introduction

The Nuremberg trial and the Tokyo trial are often regarded as twin institutions in
being the first international tribunals which have prosecuted and punished politic-
al and military leaders for crimes under international law. However, the Japanese
counterpart to the International Military Tribunal (IMT) at Nuremberg, the Inter-
national Military Tribunal for the Far East (IMTFE), as it was formally named,
did not receive much attention in the international scholarly debate in the follow-
ing decades and was often degraded to a mere footnote to the Nuremberg pro-
ceedings. Interestingly, the Tokyo trial and its main legal issue — the notion of
crimes against peace — remained relatively unstudied even among Japanese legal

scholars for a long time.

Through the course of this short lecture, I will only briefly touch upon some fea-
tures of the trial, its proceedings and the judgment itself.! I will concentrate on the
center-piece of the scholarly debate, the crimes against peace, and the reaction to
and perception of this legal concept in Japan during and after the Trial, until this
day. A special focus shall be put on the views of Japanese legal scholars, as their

discussions are more or less unknown outside Japan.

*  Professor of Law, Keio University, Tokyo, Japan. Der vorliegende Beitrag beruht auf einem am 9.
September 2011 im Rahmen des deutsch-japanischen Symposiums “Japan and Germany — 150
Years of Cooperation” in Koln gehaltenen Vortrag. Der Text wurde um ein Mindestmaf} an Fuf3-
noten ergéinzt und die Vortragsfassung im wesentlichen beibehalten. Ubersetzungen aus dem Ja-
panischen stammen, soweit nicht anders gekennzeichnet, vom Verf.

1 These matters mainly fall in the scope of the lecture of my esteemed colleague Prof. Ko at this
symposium.
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I will try to demonstrate that even though this topic has been (and still is) largely
ignored or discussed in a very emotional manner, some legal concepts which are
now generally recognized in international criminal law were already anticipated

by some Japanese scholars more than 60 years ago.

I1. Overview of the Tokyo Trial

The Allied powers established a special international tribunal in the capital of Ja-
pan in order to put on trial the wartime leaders of Japan. The principal charge
against them was that they had participated in the planning and execution of ag-
gressive war in the Asia-Pacific area. Based on an order by the Supreme Com-
mander of the Allied Powers in Japan, General MacArthur, the Charter of the
IMTFE was drafted by the International Prosecution Section; it was modeled on
the Nuremberg charter, but with some adjustments, as we shall see. The charter
was publicized as an attachment to a “Special Proclamation” of the Supreme
Commander in 19 January 1946 and constituted the formal legal basis for the es-
tablishment of the IMTFE. It included the three categories of crimes applied in
Nuremberg, i.e. besides crimes against peace, conventional war crimes and
crimes against humanity. The tribunal was composed of 11 judges, appointed by
the signatories of the Instrument of Surrender (with the addition of India and the
Philippines), with each country also appointing a member of the prosecution sec-

tion.

The proceedings of the Tokyo trial against 28 defendants indicted as “Class A”
(or major) war criminals turned out to be far more time-consuming than those of
its predecessor at Nuremberg. This was — along with the unfamiliarity of most Ja-
panese defense lawyers with Anglo-American adversarial proceedings — largely
due to language-related problems, in particular the immense difficulties en-

countered in providing translation and interpretation between the two official
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courtroom languages, English and Japanese.? Furthermore, the number of ses-
sions and witnesses were double those held in Nuremberg, resulting in a duration
of the proceedings more than twice (nearly three times) as long as the Nuremberg
precedent. Having lasted for two years, the court hearings ended in April 1948;
writing the judgment took the judges another half a year. All defendants were
found guilty; seven were sentenced to death, 16 to life imprisonment. The judg-
ment was not unanimous. Five judges wrote separate opinions, including two dis-
senting opinions, which, however, were not read out in court. The defendants
sentenced to imprisonment were all set free soon after the end of the American

occupation in 1952, with the last prisoner being pardoned in 1956.

Through the public trial proceedings, held in open session, the Japanese people
were able to gain access to substantial information about the devastating war for
the first time. Consequently, by trying to determine the responsibility of the Ja-
panese leaders for initiating and executing such a war, the Tokyo Trial also
marked the starting point of Japan’s confrontation with its past, a process that — to
some extent — continues to this day. Therefore, in this respect, the Tribunal also
has an important historical significance, which, together with the general reaction
of the wider public is, however, too complex to be sufficiently discussed in this

presentation and can only be touched upon rudimentarily.

III. Crimes against Peace on Trial: Counts and Judgment at Tokyo

Crimes against peace were the central charge of the Tokyo trial and constituted
the heart-piece not only of the court proceedings, but also of the ensuing scholarly

debate. Unlike the Nuremberg charter (Article 6), Article 5 of the charter of the

2 In contrast to the simultaneous interpretation (in four languages) provided at Nuremberg, the trial
at Tokyo was for the most part rendered in consecutive interpretation (in two languages), which
further protracted the proceedings. For a recent analysis on the language problems at the Tokyo
trial see Kayoko Takeda, Interpreting the Tokyo War Crimes Trial: A Sociopolitical Analysis, Ott-
awa: 2010.
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IMTFE limited the scope of war criminals to be tried at Tokyo to those who “are
charged with offenses that include Crimes against Peace”. In other words: no de-
fendant was prosecuted without a charge of committing crimes against peace. As
a result, nearly all (23 of 25 remaining) defendants were found guilty of crimes

against peace.

While the Nuremberg IMT had only four counts for indictment, there were 55
counts in Tokyo, which were separated into three groups. In the first and most im-
portant group, the prosecution developed 36 counts pertaining to crimes against
peace. The remainder of counts was indicted as “Murder” (group 2) — which was
not provided for in the statute and eventually was dismissed by the tribunal — and
as “Conventional War Crimes and Crimes against Humanity” (group 3). Interest-
ingly, crimes against humanity were not dealt with separately but combined with
conventional war crimes. Ultimately, no defendant was found guilty on singular
charges of crimes against humanity. In comparison to this minimal focus on
crimes against humanity, the focus on crimes against peace was far higher in the
Tokyo trial than at Nuremberg. Or to anticipate a conclusion: as a consequence of
this heavy focus on crimes against peace, the trial was examining “less the way
Japan had conducted the war but more the reasons why” Japan had conducted it.?
From a strictly legal point of view, this made the trial more vulnerable. With the
notion of aggressive war as its nucleus, crimes against peace was a much more
disputed concept than conventional war crimes (and even crimes against human-
ity), because it dealt directly with the nature and cause of war. This turned out to
be considered one of the weaknesses of the trial; this point constituted the centre
of the debate at the trial and in the Japanese public and it is still raised by critics
in Japan today. The central role of crimes against peace — in the eyes of some
scholars — is the main reason why the Tokyo trial was and is more controversial

than its Nuremberg precedent.

3 Cf Madoka Futamura, War Crimes Tribunals and Transitional Justice: The Tokyo Trial and the
Nuremberg Legacy, London: 2008, p. 65.
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The definition of crimes against peace in Article 5 (a) of the charter of the
IMFTE* had been constructed on the Nuremberg model, with one remarkable dif-
ference: the words “declared or undeclared” were added to the term “war of ag-
gression” in order to underline the understanding that the manner in which a war
was commenced (or qualified by one of the belligerent parties, respectively) was
immaterial to determining its legal character (i.e., as an international armed con-
flict).’ It is interesting to note that a strikingly similar wording has also been ad-
opted in the Kampala definition of the crime of aggression for the International
Criminal Court (“regardless of a declaration of war).¢ Furthermore, the term “in-
ternational law” (“a war in violation of international /aw, treaties, agreements or
assurances...”) was inserted in the definition, supposedly in order to highlight the
understanding that the criminality of aggressive war had been established under

international law itself.’

Of the 36 counts related to crimes against peace, five were conspiracy counts and
the remaining 31 were substantive counts. Most of these counts were not ex-
amined in court and/or dismissed from the judgment, as the judges considered
them repetitious and redundant. In particular, the judges decided to not consider
the counts that fell under the category of “planning” and “preparation” on
grounds that these counts were already subsumed under the conspiracy counts.
Also, all counts that fell under the category of “initiation” were regarded as ne-

cessarily being included in the “waging” of a war. Thus, out of the 36 counts,

4 “Crimes against Peace: Namely, the planning, preparation, initiation or waging of a declared or
undeclared war of aggression, or a war in violation of international /aw, treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accomplishment of any of the
foregoing” (italicized by the author).

5 Thus, the compliance (or non-compliance) with formal requirements for the declaration of war
was irrelevant for the purpose of determining the aggressive (and therefore criminal) nature of a
war. See Philipp Osten, Der Tokioter Kriegsverbrecherprozefs und die japanische Rechtswis-
senschaft, Berlin: 2003, p. 88.

6 Article 8 bis, paragraph 2, of the amended Rome Statute of the International Criminal Court
(henceforth ICC); RC/Res.6, Annex I, of 11 June 2010.

7 Cf Yuma Totani, The Tokyo War Crimes Trial: The Pursuit of Justice in the Wake of World War I1,
Cambridge (Mass.): 2008, p. 81.
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judgment was finally made on only eight counts. The first count was a conspiracy
count; it epitomized all charges related to crimes against peace. It charged, in
summation, that there had existed a grand plan or conspiracy to secure domina-
tion over the Asia-Pacific region by waging a war of aggression from 1928 to
1945, and that all accused had taken part in this plan or conspiracy in some form.
This alleged conspiracy against world peace constituted the backbone of the in-
dictment and was the most important single count in the Tokyo trial. The court (in
its majority judgment) established that such a (single) grand conspiracy over 18
years did indeed exist. It also upheld seven substantive counts of crimes against
peace, namely the waging of wars of aggression against China, the United States
and five other nations. While holding that such aggression was criminal, the
court, however, did not attempt to provide an express definition of “aggression”.
This, as we shall see, was conceived by critics of the trial as a decisive legal

weakness. It leads us to the next part of this lecture.

IV. The Scholarly Debate about Crimes against Peace

The next (and main) issue to be examined is: How did Japanese scholars react to

the trial?® In particular: How was the concept of crimes against peace discussed?

1. The Post-War Debate during and after the Trial

Already during the trial, the defense challenged all counts of aggressive war by
questioning, in principle, the legality of the concept of crimes against peace and,
thus, the jurisdiction of the tribunal itself. The defense lawyers claimed that the
criminality of such notion was not recognized under international law; it would be

tantamount to ex post facto legislation (retroactive application of new law) and

8  For a more detailed analysis of the Japanese scholarly debate on the Tokyo trial and of some fin-
dings in this chapter see Osten, Tokioter Kriegsverbrecherprozefs, supra note 5.
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therefore would violate the nulla poena-principle. Furthermore, they argued that
an individual could not be made criminally liable for a war which was waged by

the state (act-of-state doctrine).

The court rejected these motions, however, but did not present any in-depth reas-
oning of its own regarding these legal questions. Instead, the majority judgment,
besides stating that it was bound and empowered by the charter, simply adhered

to the Nuremberg judgment.
In the words of the majority judgment:

“In our opinion the law of the Charter is decisive and binding on the
Tribunal. This is a special Tribunal set up by the Supreme Commander un-
der authority conferred on him by the Allied Powers. It derives its jurisdic-
tion from the Charter. In this trial its members have no jurisdiction except
such as is to be found in the Charter. (...) In the result, the members of the
Tribunal, being otherwise wholly without power in respect to the trial of the
accused, have been empowered by the documents, which constituted the
Tribunal and appointed them as members, to try the accused but subject al-
ways to the duty and responsibility of applying to the trial the law set forth

in the Charter”.’

Furthermore, the tribunal explicitly stated that regarding the legal validity and
criminality of crimes against peace it referred to and relied entirely on the reason-
ing presented in the Nuremberg judgment, rather than “to open the door to contro-
versy by way of conflicting interpretations” in such fundamentally important

questions of law."

9  Judgment of the International Military Tribunal for the Far East, in: R. John Pritchard/Sonia M.
Zaide (eds.), The Tokyo War Crimes Trial: The Complete Transcripts of the Proceedings of the In-
ternational Military Tribunal for the Far East in Twenty-two Volumes, New York: 1981, Vol. 20
(The Judgment, Part A, Chapter II, The Law, (a) Jurisdiction of the Tribunal), pp. 48435-48436.

10 Ibid., Judgment, pp. 48437-48439.
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As indicated previously, some judges were uncomfortable with this approach
taken by the majority. The most famous dissenting opinion was written by the In-
dian Judge Pal, who took a defiant position towards almost all findings made by
the majority judgment. He thought that aggressive war had not become punish-
able under international law and that conspiracy did not constitute a recognized
category of offense in international law; therefore all charges pertaining to crimes

against peace fell beyond the scope of jurisdiction of the tribunal.

The above-mentioned arguments of the defense attorneys and Judge Pal formed
the argumentative basis for most critics of the Tokyo trial in the years after the
tribunal. One of the most famous among them was the law professor Kenzo
Takayanagi, who was also a member of the defense counsel at the trial. He poin-
ted out the legal weaknesses of the tribunal and regarded the trial as a form of vic-
tors’ justice which could only have a negative precedential impact. He compared
the prosecutions’ view that punishment of aggressive war “follows the needs of
civilization and is a clear expression of the public conscience”!! with the abolish-

ment of the principle of legality in Nazi Germany as follows:

,As a matter of fact, such a vague principle when it actually operates in
the administration of criminal justice is just as cruel and as oppressive as

the penal doctrine which characterized the Third Reich”."

On the other hand, it is interesting to note that the majority of contemporary aca-
demics and commentators in Japan expressed overall positive views of the Tokyo
Trial, in spite of their awareness of the many legal short-comings of the tribunal.
Leading criminal law scholars of the time such as Shigemitsu Dando held that the
notion of crimes against peace (as well as crimes against humanity) could be re-

garded as rooting in the general principles of international law, which themselves

11 The Proceedings of the Tribunal in Open Session, in: R. John Pritchard/Sonia M. Zaide (eds.),
supra note 9, Vol. 2 (The Case for the Prosecution), p. 435.

12 Kenzo Takayanagi, The Tokio Trials and International Law: Answer to the Prosecution’s Argu-
ments on International Law Delivered at the International Military Tribunal for the Far East on 3
& 4 March 1948, Tokyo: 1948, pp. 11-12.
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could be perceived as a manifestation of natural law. Such manifest natural law
could therefore be applicable as “positive law in the process of making”."* Thus,
these categories of crime were to some degree susceptible to doubts in the light of
the principle of legality. However, in his view the strict application of this prin-
ciple in international law in the same traditional understanding as in domestic
criminal law was not feasible, even if this seemed desirable in principle. It would
contradict the purpose of the principle of legality if it would be interpreted and
used in order to protect those who abused the state’s power: “In the sphere of in-
ternational law, in particular the law concerning war crimes, this law by itself is
constructed in order to restrict the unjust exercise of state power”.'* Therefore, in
light of the ultimate protected legal value of world peace, some adjustments to
this principle were necessary. Dando eventually established three purposes of
punishment in international criminal law: (1) a general deterrent effect of prevent-
ing future wars of aggression, (2) a special deterrent (and retributive) effect vis-a-
vis the individual perpetrator (who’s apprehension prevents him from initiating
another war and thus secures society), and (3) the ultimate purpose of realizing

justice (and thus strengthening faith in the international rule of law).'s

Similar views were also expressed by the very influential criminal law scholar
Seiichiro Ono, who pointed out that the principle of legality was a fundamental
principle of justice, but not the only principle of justice and by far not an absolute
principle. He also — with view to the preceding Nuremberg Judgment — held that
the legal grounds for individual criminal liability of leaders of an aggressive state

under international law could be compared to the (generally accepted) legal

13 Shigemitsu Dando, Senso hanzai no rironteki kaibo (A Dogmatic Analysis of War Crimes), first
published in: Choryu Vol. 1 Nr. 7 (1946); reprinted in: Keiho no kindaiteki tenkai (The Modern
Development of Criminal Law), Tokyo: 1948; amended edition Tokyo: 1952, p. 172.

14 Ibid., p. 173.
15 Ibid., pp. 179 et seq.
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concept of making representatives of juristic persons criminally responsible for

certain offenses committed by the legal entity as such.'

The leading authority on international law in Japan at that time, professor
Kisaburo Yokota, was also favorably disposed toward the Tokyo trial. In his as-
sessment of the trial, he, in essence, emphasized the “revolutionary” importance
of the trial for the future development of international law in what he regarded as
a transitional period in which the traditional notion of “war crimes” (i.e., viola-
tions of ius in bello etc.) necessarily had to be re-adjusted in order to incorporate
the planning and execution of a war of aggression (i.e., ius contra bellum)."” With
regards to the criminality of waging an aggressive war, he rejects the criticism
concerning ex post facto law (i.e., the alleged retroactive punishment of crimes

against peace) and argues as follows:

“The question is whether the act under consideration possesses a substan-
tial criminal character, and whether there are any legitimate reasons for

the act to be punished”."*

If there are sufficient substantial reasons, one should not ignore such substance on
grounds of legal technicalities such as a purely formalistic understanding of the
principle of legality. Thus, as long as the crime itself is manifested sufficiently
(i.e. in international treaties renouncing war, in particular the Kellog-Briand Pact
of 1928), the punishment in its character as a concrete sanction for a specific il-

legal act does not necessarily have to be stipulated a priori."

16 Seiichiro Ono, Nyurunberugu-hanketsu no horitsu kenkai (The Legal Conclusions of the Nurem-
berg Judgment), Horitsu Shinpo Nr. 734 (1946), pp. 38-40.

17 Kisaburo Yokota, Senso hanzai-ron (A Treatise on War Crimes), Tokyo: 1947, pp. 3 et seq., 130
et seq.

18 Ibid., p. 5 (preface).
19 Ibid., pp. 131, 136 et seq.
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Several years after the tribunal, Yokota again held that “the character of aggress-

ive war as an international crime has been established beyond doubt (...).”%

Overall, the views and arguments put forward by these first scholars of the Tokyo
trial can be summed up as follows. Against the background of democratizing re-
forms under the Allied Occupation, the general view of the trial was positive and
optimistic; the trial was regarded as an “important step forward”. The legal
concept of crimes against peace was seen as justified or even necessary and also
legitimate on legal grounds. The principle of legality was re-conceptualized in or-
der to advance the higher cause of justice and dismiss a narrow, formal or tech-

nical understanding of legality.

2. The Post-Occupation Time (1950s to 1970s)

In the decades after the end of the American occupation,?' the Tokyo trial, how-
ever, gradually faded away as subject of legal debate in Japan. Among the Japan-
ese people, general apathy towards the trial increased. In the light of the Vietnam
War and the reported atrocities there, disillusionment spread among the academ-
ics. The developments of realpolitik in the Cold War era provided a fertile field
for critics of the trial, who saw themselves confirmed in their view that the
tribunal was essentially a one-sided victors’ justice imposed on the vanquished
nation. Accompanying this kind of criticism, a new self-perception of the Japan-
ese as victims of the war took hold in the public debates to some degree (i.e.,
through the memories of the Allied air raids on cities such as Tokyo and the drop-

ping of the atomic bomb on Hiroshima and Nagasaki).

20 Kisaburo Yokota, War as an International Crime, in: Grundprobleme des Internationalen Rechts.
Festschrift fiir Jean Spiropoulos, Bonn: 1957, p. 460.

21 The American military occupation ended with the San Francisco Peace Treaty, which came into
effect in 1952 and restored Japan‘s sovereignty.
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The Tokyo trial and its legal problems completely disappeared from the memory
and focus of research of criminal law scholars (even those who had initially con-
veyed positive assessments of the trial, such as Dando), whereas international law
scholars became reluctant to conduct research on such a politically mined field of

law.

3. From the 1980s to today

After decades of scholarly neglect, a revival of interest among academics towards
the Tokyo trial took place in the early 1980s. Until then, the tribunal had, in sum,
either been ignored in general or debated emotionally (and ideologically) among
a rather limited circle of academics concentrating on the veracity of the tribunal’s
historical record, i.e. whether Japan conducted aggressive wars and committed
war crimes or not. During the 1980s, however, attempts to overcome this kind of
dualisms in the (often than not irreconcilable) debate and to re-investigate the
Tokyo trial from a broader perspective started to emerge. Unlike the majority of
the early trial analysts, who — as we have seen — had evaluated the trial positively,
and the trial critics, who rejected the tribunal as a pseudo-legal farce, this new
post-war generation of scholars and today’s young researchers focus on the trial’s

“universal” significance or the general lessons that could be learned from it.

In this renaissance of studies on the Tokyo trial, at first historians played a central
part, drawing on a large number of newly available trial-related records. They in-
troduced new aspects in the debate on the Tokyo trial by shedding light on histor-
ical facts which the trial had overlooked or which had been omitted for political
reasons, such as the biological war-fare unit 731 or the so-called “comfort wo-
men” who were recruited as sex slaves by the Japanese military in the Asian
countries occupied by Japan, along with the problem of the Emperor’s culpability.

In essence, they criticized the tribunal for its historical selectivity and its failure to
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establish accountability for some of the gravest Japanese war crimes; thus, the
Tokyo trial is perceived as being insufficient or even an obstruction to coming to

terms with the past.

The most recent generation of scholars — interestingly, mainly female researchers
educated abroad such as the historian Yuma Totani and the political scientist
Madoka Futamura — , however, again attempts to re-assess the legal significance
of the Tokyo trial. This re-assessment takes place in the light of the quantum
jump-like progress in the field of international criminal justice that occurred in
the years following the end of the Cold War, leading up to the establishment of
the two ad hoc-tribunals of the United Nations for the former Yugoslavia and
Rwanda and ultimately to the ICC. These researchers (again, mostly historians,
not legal scholars), in sum, attempt a reappraisal in particular of the findings of
the Tokyo tribunal regarding the legal doctrine of individual responsibility for
crimes against peace. In their view, the prohibition of aggressive war in modern
international law and the — at that time still only nominal — inclusion of the crime
of aggression in the jurisdiction of the ICC* in order to punish individual perpet-
rators reaffirms and underlines the long-term legal significance of the trial on the

way to furthering international rule of law.**

In my opinion, such kind of reappraisal is correct in its assessment that today’s
order of international criminal law to some extent resembles the initial aims and
ambitions of the Tokyo trial at its outset and confirms some legal findings of the

judgment. However, such an assessment reveals the tendency of resorting to a

22 See for instance Kentaro Awaya (with NHK reporters), Tokyo Saiban he no Michi (The Path to the
Tokyo Trial) [Publishment accompanying a documentary series of the Japanese public broadcas-
ting corporation NHK under the same title], Tokyo: 1994, p. 212; Kentaro Awaya, The Tokyo Tri-
als and the BC Class Trials, in: Marxen, Klaus / Miyazawa, Koichi / Werle, Gerhard (eds.), Der
Umgang mit Kriegs- und Besatzungsunrecht in Japan und Deutschland, Berlin 2001, pp. 39 et
seq.

23 Cf former Paragraph 2 of Article 5 of the Rome Statute, now deleted in accordance with
RC/Res.6, Annex I, of 11 June 2010.

24 See Totani, Tokyo War Crimes Trial, supra note 7, p. 4 et pp. 259 et seq. See also — for a slightly
less affirmative view — Futamura, War Crimes Tribunals, supra note 3, pp. 13 et seq., 147 et seq.
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largely result-oriented method of argumentation, as it is not always able to
provide sufficient proof of a causal impact of the Tokyo judgment on the estab-
lishment and further development of specific legal institutes of modern interna-
tional criminal law. On the other hand, it is of course appropriate to say that the
Tokyo trial, along with its Nuremberg counterpart, has contributed to codifying
new legal principles and constitutes the starting point of the international criminal

justice system.

In this context it also seems noteworthy that the recent reappraisal of the trial, al-
though primarily conducted by a young generation of Japanese scholars,” was —
due to their affiliation with American and British universities — initially publi-
cized entirely in English and thus took place completely outside of Japan (with so
far only very limited domestic repercussions). In a strict sense, it may even be in-

appropriate to describe this debate as a “Japanese” debate.

V. Concluding Remarks

In conclusion, perhaps the most notable characteristic of Japan’s (scholarly and
general) debate about the Tokyo trial and crimes against peace is the contradict-
ory (and binary) way in which the significance (or futility) of the trial has been
discussed in the past six decades. Looking back upon this debate, the most sur-
prising finding is that some of the most perceptive assessments were publicized
by legal scholars during or shortly after the trial. The legal reasoning and per-
spectives adopted by this first generation of scholars anticipated the long-term
significance of the new legal concepts applied by the tribunal. With regards to
crimes against peace, no convictions for this crime (or the crime of aggression)

have so far taken place after Nuremberg and Tokyo. Thus, these scholars may

25 Outside of Japan, some detailed legal deductions can also be found in the recent analysis of the
tribunal by Neil Boister/Robert Cryer, The Tokyo International Military Tribunal: A Reappraisal,
Oxford: 2008.
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have been “over-optimistic” about the future progress of prosecuting aggressive
war, but they correctly assessed the contribution of the Tokyo trial to the general
development of criminalizing aggressive war under international law and to the

emerging international justice system.

It should, however, not be overlooked that while such assessments of the first
generation of commentators have “generally stood up to the test of time, they
have found virtually no place in public remembrance of the Tokyo trial”?® and are
almost forgotten today, even among legal academics. Instead, criticism pertaining
to victors’ justice has influenced the Japanese postwar debates more decisively
and has prevented the legal legacy of the trial from taking firm roots in Japan. It
seems to me not inappropriate to say that this constitutes a major quandary of the

Tokyo trial and its perception in Japan up to this day.

It goes without saying that this debate forms the background for and will influ-
ence (to some degree) the future discussions in Japan regarding the Kampala
compromise on the crime of aggression — a topic that will be expounded upon

later today in a separate session.

26 Totani, Tokyo War Crimes Trial, supra note 7, p. 261.
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Beitrag von Prof. Dr. Thomas Weigend: “In general a prin-
ciple of justice” The Debate about the Principle of Legal-
ity and the “Crime against Peace” in the Wake of the IMT
Judgement of Nuremberg

More than 60 years after the judgment of the International Military Tribunal
against the leading German war criminals, it is difficult for us to understand the
impact the judgment of Nuremberg had on the contemporaries. Most likely, many
Germans felt relieved that the men who had brought destruction and shame over
their country were sentenced to death or to lengthy prison terms. Justice had fi-
nally been done; and the proverbial man on the street may not have been terribly

interested in what legal headings were used to achieve that result.

In a sense, that attitude may well have been justified: As long as they were in
power, the National-Socialist leaders convicted by the Nuremberg tribunal had
cared about the law only to the extent that it provided conventional instruments
for achieving their nefarious policies. In the eyes of many observers, it must have
bordered on cynicism for the defense to advance legal arguments against the con-
viction of their clients. And yet, some of the charges brought against the defend-
ants created difficult legal questions, and the defense, although successful only
with respect to three defendants, can certainly not be faulted for bringing these

problems to the attention of the tribunal.

The charge of war crimes did not raise much legal controversy since it could be
based on customary international law. Crimes against humanity were a novel con-
cept, but the argument could be made that these crimes were but an application of

general rules common to all civilized nations. The charge of preparing and wa-
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ging a war of aggression or in violation of international treaties, with its ancillary

forms of conspiracy and complicity, clearly was more problematic.

After the close of the Nuremberg trial, writers speculated why the United States
and the Soviet Union had been adamant in including aggressive war in the Lon-
don charter and in fact made the Crime against Peace one of the main issues at
Nuremberg, even though they could easily have foreseen that this crime was
bound to raise the objection that it had not existed in international law (or, for that
matter, in national law) at the time when the defendants initiated the Second
World War. Perhaps the best explanation is that given by Jonathan Bush: “Crimin-
al aggression provided a ... label, a way of thinking about what was widely felt to
be the big issue, the war.”! There may have been the feeling that bringing the is-
sue of waging war before a court of law was the only feasible alternative to sum-
marily executing those regarded as responsible for triggering the tragedy that had

cost so many millions of lives.?

Contrary to the wishes of the Prosecution, the IMT limited the reach of the
concept of conspiracy to commit the Crime against Peace to those defendants
who were knowingly involved in activities “not too far removed from the time of
decision and of action™, and on that basis acquitted 14 out of 22 defendants
whom the prosecution had charged with conspiracy.* Similarly, the Tribunal con-

victed of preparing for or waging a war of aggression only those defendants who

1 Jonathan A. Bush, The ,,Supreme ... Crime* And Its Origins: The Lost Legislative History Of
The Crime Of Aggressive War, 102 Columbia Law Review 102 (2002), 2324 at 2364.

2 Cf. Hans Ehard, Der Niirnberger Prozef3 gegen die Hauptkriegsverbrecher und das Vélkerrecht,
SJZ 1948, Sp. 353, 364; Henry L. Stimson, The Nuremberg Trial: Landmark in Law, Foreign Af-
fairs 25 (1947), 179-180

3 International Military Tribunal, Case against Hermann Wilhelm Goéring et al., in Trial of the Ma-
jor War Criminals before the International Military Tribunal, vol. I, 1947, at 225.

4 The persons convicted of conspiracy to wage a war of of aggression were military leaders Goring,
Keitel, Raeder and Jodl, party leaders Hess and Rosenberg, and foreign ministers von Neurath and
Ribbentrop.
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contributed to the initiation of the war in an important and “aggressive” role.’
Through this limitation, the Tribunal drew precise contours of the crime of ag-
gression. It avoided the risk of using the Crime against Peace as a dragnet to catch

everybody actively involved with National-Socialist policies.

In the following remarks, I will concentrate on the echo that the IMT judgment
against the main war criminals has found in legal circles. Somewhat surprisingly,
the initial reaction of German jurists to the judgment of 1946 was muted. Susanne
Jung, who has written a comprehensive analysis of the legal problems of the
Nuremberg trials, explains this phenomenon by the fact that German lawyers act-
ive at the time were either occupied with more pressing problems, such as the leg-
al situation of Germany after the occupation, or were personally involved in the
criminal trials against NS leaders and therefore hesitated to publish their views. It
was, moreover, psychologically difficult to find fault with the Nuremberg judg-
ment on what to many must seem petty or technical legal grounds, when the trial
had unveiled atrocities of a magnitude that few people could even have ima-

gined.

The main legal issue that troubled critics of the judgment was the principle nul-
lum crimen sine lege, and it was obviously the Crime against Peace, which had
never before even been discussed in a criminal court, that raised the greatest con-

cern.

Vagueness of the offense description was one aspect of the principle of legality
that was cited by critics of the London charter and the ensuing judgment of the
IMT: Hans-Heinrich Jescheck, in his monumental monograph on the responsibil-
ity of state organs under international criminal law, emphasized that criminal law

provisions must under all circumstances be precise so that they can fulfill their

5 Cf. Hans Ehard, Der Niirnberger Prozef3 gegen die Hauptkriegsverbrecher und das Voélkerrecht,
SJZ 1948, Sp. 353, 364; Henry L. Stimson, The Nuremberg Trial: Landmark in Law, Foreign Af-
fairs 25 (1947), 179-180.

6  See Susanne Jung, Die Rechtsprobleme der Niirnberger Prozesse, dargestellt am Verfahren gegen
Friedrich Flick, 1992, 151.
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educative function’, and he — as well as other German writers® — found the word-
ing of Article 6 IMT Charter lacking in that regard. The offense descriptions, Jes-
check claimed, were reminiscent of the Soviet legislative method of simply listing

key words rather than describing the forbidden act.’

But this was a rather technical issue compared with the main fault Jescheck and
others found with the Crime against Peace: that it had simply not existed at the
time of the acts in question, which were committed between 1937 and 1941. Any
application of Article 6 (a) of the London Charter therefore was bound to violate
the prohibition of ex post facto criminal punishment.'" Undoubtedly, there were
examples of past aggressors who had suffered after having been overpowered by
their opponents; they were either summarily killed or, as in the case of Napoleon
I, banished as a disturber of international peace.' But never before had any leader

of an aggressor country been convicted of a criminal offense for waging war.

Justice Robert Jackson, the chief prosecutor at Nuremberg on behalf of the United
States, in 1946 indirectly acknowledged the novelty of the crime of aggression
but contended that “when representatives of the four nations ... set their signatures
to the Agreement of August 8, 1945 in London, the old order, by which all war
was legal, visibly passed away. I think it already had passed away and that the
London Agreement only recognized an evolution that already had been consum-
mated.”"? The obvious tension in Justice Jackson’s statement — did the “old order”

pass away in London, or had it passed away before? — was indeed the crux of the

7  Hans-Heinrich Jescheck, Die Verantwortlichkeit der Staatsorgane nach Volkerstrafrecht, 1952,
234-235.

8 Cf. Georg Dahm, Zur Problematik des Volkerstrafrechts, 1956, 57; Hans Leonhardt, The Nurem-
berg Trial: A Legal Analysis, Review of Politics 11 (1949), 449, 453.

9  Jescheck (note 7), 235.

10 See, e.g., Dahm (note 8), 58; George A. Finch, The Nuremberg Trial and International Law, 41
American Journal of International Law 41 (1947), 20, 28; Jescheck (note 7), 241-242.

11 Cf. Jescheck (note 7), 30-33; Leonhardt (note 8), 454-456.

12 Robert Jackson, Foreword, in: Sheldon Glueck, The Nuremberg Trial and Aggressive War, 1946,
p. X.
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matter. It is one thing to say that the Allies took advantage, in 1945, of a favorable
climate for creating a novel offense of international criminal law, with application
to future cases of aggression;' but it is quite another thing to contend that this of -
fense had already been the law in the late 1930s, when the National-Socialist
leaders developed their plans to subjugate — by force, if needed — Austria,

Czechoslovakia, and Poland.

The International Military Tribunal approached this issue in an ambivalent fash-
ion. In a famous passage, the judges claimed that “the making of the Charter was
the exercise of the sovereign legislative power by the countries to which the Ger-
man Reich unconditionally surrendered; and the undoubted right of these coun-
tries to legislate for the occupied territories has been recognized by the civilized
world.”" Importantly, the occupational powers’ right to legislate was supposed to
include the authority to make refroactive criminal law. The Tribunal based this
authority on the (questionable) assertion that “the maxim nullum crimen sine lege

is not a limitation of sovereignty, but is in general a principle of justice”'.

But the judges obviously were not completely satisfied with this allegation of raw
occupational power.'® They therefore went on to explain that “the Charter is not
an arbitrary exercise of power on the part of the victorious Nations, but ... is the
expression of international law existing at the time of its creation.”'” It is this
claim that gave rise to a spirited debate, not only in Germany but also in the

United States.

13 This is the interpretation give to the events by Jescheck (note 7), 179-180; see also Leo Gross,
The Criminality of Aggressive War, American Political Science Review 41 (1947), 205, 220.

14 IMT Judgment (note 3), 218.
15 IMT Judgment (note 3), 219.

16 One argument against the foundation of the Nuremberg judgment on occupation law is the fact
that Art. 6 of the London Charter asserted the IMT’s jurisdiction “for the trial and punishment of
the major war criminals of the European Axis countries” and thus went well beyond occupied
Germany. See F.B. Schick, The Nuremberg Trial and the International Law of the Future, Americ-
an Journal of International Law 41 (1947), 770, 781.

17 IMT Judgment (note 3), 218.
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There were those who simply referred to the “progressive” character of interna-
tional law and claimed that customary law even before the Second World War had
recognized the criminality of waging aggressive war.'® One argument in point re-
ferred to Art. 227 of the Versailles Treaty of 1919, which had charged the German
Kaiser Wilhelm II “for a supreme offence against international morality and the
sanctity of treaties”. Although Britain and France had meant to actually take
Kaiser Wilhelm to trial for his part in starting the First World War, the United

States and Japan successfully opposed this idea,"

so that the “charge” in the
peace treaty ended up as a mere moral condemnation, to be determined by a “spe-
cial tribunal” which, as is well known, was never constituted. The “case” of Kais-

er Wilhelm thus failed to establish an international crime in any juridical sense.?

To bolster its contention that the Crime against Peace had already been in exist-
ence, the IMT drew a parallel between the Crime against Peace and war crimes:
The 1907 Hague Convention on the Law of Land Warfare, the Tribunal argued,
nowhere declared that certain violations were crimes, and yet “for many years
past ... military tribunals have tried and punished individuals guilty of violating
the rules of land warfare laid down by this Convention”?'. Why should it be dif-
ferent with the Crime against Peace, which was, as the judges wrote, “of much

greater moment than a breach of one of the rules of the Hague Convention”?*?

18 For a typical statement, see Quincy Wright, The Law of the Nuremberg Trial, American Journal of
International Law 41 (1947), 38, 59.

19 See Susanne Jung, Die Rechtsprobleme der Niirnberger Prozesse, dargestellt am Verfahren gegen
Friedrich Flick, 1992, 141-142 with references.

20 Art. 227 (3) Versailles Treaty did not in any way speak of the possibility of imposing criminal
punishment but provided that “in its decision the tribunal will be guided by the highest motives of
international policy, with a view to vindicating the solemn obligations of international undertak -
ings and the validity of international morality. It will be its duty to fix the punishment which it
considers should be imposed.” See also Wilhelm Grewe, Referat: Uber das Vélkerrecht des Niirn-
berger Prozesses, in: Stuttgarter Privatstudiengesellschaft (ed.), Niirnberg als Rechtsfrage, 1947,
7, 37-38; William Schabas, Origins of the Criminalization of Aggression: How crimes Against
Peace Became the ,,Supreme International Crime®, in: Mauro Politi und Giuseppe Nesi (eds.),
The International Criminal Court and the Crime of Aggression, 2004, 17, 21.

21 IMT Judgment (note 3), 221.
22 IMT Judgment (note 3), 221.

110



Wintersemester 2011/2012

The difference, as Hans Kelsen was quick to point out, lay in the fact that many
states had adopted the war crimes named in the Hague Convention into their na-
tional legislation and had thereby declared them to be criminal offenses — some-
thing that no state had done with any prohibition of aggressive war that

international law may have provided for.”

In another attempt to show that customary international law had recognized the
criminality of waging aggressive war, the Tribunal cited resolutions and draft
conventions of various international bodies presented in the years between the
World Wars. These instruments had in common that they purported to prohibit the
use of war as a means of resolving conflict between nations, and some explicitly
called aggressive war an “international crime”.>* Yet most commentators, both in
Germany® and the United States, rejected the Tribunal’s attempt to infer the ex-
istence of customary law from what were essentially failed attempts to reach an
agreement. In the 1920s and 1930s, these attempts foundered — as they were to do
for many more years — on the impossibility to agree on a definition of aggressive
war, coupled with the states’ concern for their sovereignty.”” Moreover, the desig-
nation of aggressive war as an “international crime” was never backed up by

providing sanctions for individuals and was more likely a rhetorical device ex-

23 Hans Kelsen, Will the Judgment in the Nuremberg Trial Constitute a Precedent in International
Law? International Law Quarterly 1(1947), 153, 160-161; see also Helmut Quaritsch, Nachwort,
in Helmut Quaritsch (ed.), Carl Schmitt: Das internationalrechtliche Verbrechen des Angriff-
skrieges und der Grundsatz ,,Nullum crimen, nulla poena sine lege*, 1994, 125, 160-162.

24 IMT Judgment (note 3), 221-222. For a comprehesive list of such draft instruments, see Glueck
(note 12), 27-33.

25 See Dieter Haaf3, ,,Nulla poena sine lege* im nationalen und internationalen Recht, Diss. Heidel-
berg 1955, 15-18; Horst Moltrecht, Das strafrechtliche Riickwirkungsverbot im Volkerrecht unter
besonderer Beriicksichtigung des Londoner Statuts fiir den Internationalen Militargerichtshof,
Diss. Gottingen 1953, 114-117; Paul Ratz, Uber die vélkerrechtlichen Grundlagen des Londoner
Statuts vom 8. August 1945 und des Kontrollratsgesetzes Nr. 10, Archiv des Volkerrechts 3
(1951-52), 275, 298-299.

26 See Schick (note 16), 784.
27 See Jung (note 19), 143-144.
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pressing moral indignation than a serious attempt to establish individual criminal

liability of politicians or military leaders.*®

The cornerstone of the Tribunal’s argument, as is well known, was the General
Treaty for the Renunciation of War, better known as Briand Kellogg Pact. This in-
ternational treaty, concluded in Paris in 1928, had been ratified by 63 nations, not-
ably including Germany and Japan. In Article I of the Pact, the parties “solemnly
declared” that they “condemn recourse to war for the solution of international
controversies, and renounce it, as an instrument of national policy in their rela-
tions with one another.” Article II stated that only pacific means were to be used
for the resolution of conflicts. Nowhere did the Pact indicate what sanctions
might apply if one party or its representatives failed to adhere to the renunciation
of war except that, according to the Preamble, “any signatory Power which shall
hereafter seek to promote its national interests by resort to war should be denied

the benefits furnished by this Treaty”.

The IMT nevertheless relied on the Briand Kellogg Pact for its argument that the
waging of aggressive war had been a crime under international law in the late
1930s. The judges declared: “After the signing of the Pact, any nation resorting to
war as an instrument of national policy breaks the Pact. In the opinion of the
Tribunal, the solemn renunciation of war as an instrument of national policy ne-
cessarily involves the proposition that such a war is illegal in international law;
and that those who plan and wage such a war, with its inevitable and terrible con-

sequences, are committing a crime in so doing.”*

This explanation proved to be less than persuasive. Critics in Germany and bey -
ond pointed out the non sequitur in the IMT’s argument: It may well have been
true that war, at least for those states who had ratified the Pact, was “illegal in in-

ternational law”. But this proposition certainly did not prove that those who pre-

28 For a thorough analysis of the language of contemporary legal instruments, see Gross (note 13),
211-220.

29 IMT Judgment (note 3), 220.
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pared or waged a war were “committing a crime in so doing”, as the Tribunal had
declared. Writers indicated several flaws in the Tribunal’s reliance on the Briand
Kelogg Pact: first, the Pact did not specifically deal with wars of aggression but
renounced resort to any war (even though some states parties, such as the United
States, specifically declared that the Pact did not restrict their right to self-de-
fense); second, the Pact only concerned the legal obligations of states, not of indi-
viduals®; and third, the consequences of breaching the Pact were clearly limited
to the loss of the benefits flowing from the Pact, that is, the protection from being
subject to war-like military attacks. Neither the wording of the treaty nor its ma-
terials in any way suggested that criminal liability was envisaged for violating the
duty to resolve conflicts peacefully.®' If the nations that had concluded the Briand
Kellogg Pact had indeed meant to attach such far-reaching, novel consequences to
it, one would have expected them to stigmatize as criminal those acts of aggres-
sion that occurred after the conclusion of the Pact, such as Italy’s assault on
Abessinia or the occupation of parts of China by Japan. But no such reaction oc-
curred.” Carl Schmitt, writing, in the summer of 1945, an expertise that was
meant to be used for the defense of Friedrick Flick, stated that the Briand Kellogg
Pact was a treaty without definitions, without sanctions and without institutions.*
In a rare instance of agreement with Carl Schmitt, the eminent Hans Kelsen, in an
article on the Nuremberg judgment published in 1947, explained the matter in
vary similar terms: “To deduce individual criminal responsibility for a certain act

from the mere fact that this act constitutes a violation of international law, to

30 Dahm (note 8), 48; Finch (note 10), 30, 33; Jescheck (note 7), 209-210; Hans Kelsen, The Rule
against ex post facto Laws and the Prosecution of the Axis War Criminals, Judge Advocate Journ-
al 1945, 8, 10; Leonhardt (note 8), 463.

31 Glueck (note 12), 21-22; Gross (note 13), 209-210; Leonhardt (note 8), 463-464; Max Radin,
Justice at Nuremberg, Foreign Affairs 24 (1946), 369, 380 (claiming that “the moral disapproval
of the world” was the sanction foreseen by the drafters of the Pact).

32 See Hans Ehard, Der Niirnberger Proze3 gegen die Hauptkriegsverbrecher und das Volkerrecht,
1948 Siiddeutsche Juristenzeitung 1948, 353, 363-364; Grewe (note 20), 43.

33 Carl Schmitt, Das internationalrechtliche Verbrechen des Angriffskrieges und der Grundsatz
»Nullum crimen, nulla poena sine lege* (Helmut Quaritsch, ed., 1994), 46.
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identify the international illegality of an act ... with its criminality, meaning indi-
vidual criminal responsibility for it, is in contradiction with positive law and gen-

erally accepted principles of jurisprudence.”**

Aware that the Briand Kellogg Pact did not provide for individual criminality, the
Prosecution at Nuremberg had advanced a different argument to show that the
Pact had nevertheless fundamentally changed the legal situation: If war as such
had been declared to be illegal, then the killing, wounding and destruction incid-
ent to any war lost its legal protection, so that anybody involved in these acts
could be punished as an ordinary criminal for murder, mayhem or destruction of
property. Or, as Robert Jackson, with characteristic rhetorical flourish, put it in
his opening speech: “The very minimum legal consequences of the treaties mak-
ing aggressive wars illegal is to strip those who incite or wage them from every
defence the law ever gave, and to leave war-makers subject to judgment by usu-

ally accepted principles of the law of crime.”*

Again, the fallacy of this argument was quickly detected, among others, by Hans
Kelsen. He explained that the lack of criminality of killings, woundings etc. in a
war is not based on any rule of international law but that national laws exempt
these acts from their criminal laws, regardless of whether the military action in
question was bellum iustum or the state had waged an aggressive war in violation

of international law.3¢

34 Kelsen (note 23), 156.

35 Opening Speech by Mr. Justice Robert Jackson, in: The Trials of German Major War Criminals by
the International Military Tribunal sitting at Nuremberg Germany, Opening Speeches of the Chief
Prosecutors, London 1946, 39. Robert Jackson’s opening speech can also be found on
http://www.roberthjackson.org/the-man/speeches-articles/speeches/speeches-by-robert-h-
jackson/opening-statement-before-the-international-military-tribunal/. The argument may first
have been introduced into the considerations of the United States side by William Chanler in his
correspondence with Sheldon Glueck, and was later approved by President Franklin D. Roosevelt;
for details see Bush (note 1), 2363, 2403, 2415. For a similar argument of a German lawyer, see
Otto Kiister, Koreferat, in: Stuttgarter Privatstudiengesellschaft (ed.), Niirnberg als Rechtsfrage,
1947, 70, 83.

36 Kelsen (note 23), 157.
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As a preliminary conclusion, we are bound to state that the IMT had failed to con-
vince the legal community of the proposition that an international crime of ag-
gression existed at the time when the defendants acted. But there was yet the
primary, more radical line of argument that the Tribunal had advanced: that it was
not bound by the prohibition of creating criminal law ex post facto, because this

9937

prohibition was no more than “in general a principle of justice”’’ — a principle, as

one must infer, that permitted exceptions.

The basis of this argument lies in the distinction between domestic criminal law
and international law: only domestic criminal law, the supporters of the IMT ar-
gued, is bound by the principle nullum crimen sine lege praevia, whereas interna-
tional law grows in an organic, unregulated fashion and therefore cannot be
determined by rigid rules.*® Some authors drew a parallel between international
law and the common law,* others found the supremacy of British parliament to
be closer to the way international treaties create international law without being
bound by fixed principles®’. Herbert Wechsler, who was to become the leading
American criminal lawyer of his generation, in 1947 also made an eloquent plea
for recognizing the “otherness” of international criminal law: “To be sure, we
would demand a more explicit authorization for punishment in domestic law, for
we have adopted for the protection of individuals a prophylactic principle abso-
lutely forbidding retroactivity ... International society, being less stable, can afford

less luxury. We admit that in other respects. Why should we deny it here?*!

37 IMT Judgment (note 3), 219.

38 The IMT expressed this idea thus: “The law of war is to be found not only in treaties, but in the
customs and practices of states which gradually obtained universal recognition, and from the gen-
eral principles of justice applied by jurists and practised by military courts. This law is not static,
but by continual adaptation follows the needs of a changing world. Indeed, in many cases treaties
do no more than express and define for more accurate reference the principles of law already ex-
isting.”; IMT Judgment (note 3), 221.

39 See, e.g., Glueck (note 12), 89; Henry L. Stimson, The Nuremberg Trial: Landmark in Law, For-
eign Affairs 25 (1947), 180, 185 (“All case law grows by new decisions, and where those new de -
cisions match the conscience of the community, they are law as truly as the law of murder.”).

40 Gross (note 13), 222-224.
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Yet there were others who took the position that nullum crimen sine lege had in-
deed become a general rule of law recognized by all civilized nations, and could
therefore not be neglected when trying an individual before an international
tribunal.* Writing in 1994, German public law professor Helmut Quaritsch sug-
gested that respect for the prohibition of retroactive criminal law is particularly
important in the context of armed conflicts: the vanquished stands before the vic-
tor defenseless, he writes; to deny him the protection of nullum crimen sine lege
means to deliver him to the mercy of the victor, who can arbitrarily define new
crimes and fix sentences for their violation.* Finally, it has correctly been pointed
out that international law may well permit retroactivity in general, but that differ-
ent rules ought to apply as soon as international law creates criminal offenses: At
the end of the Nuremberg deliberations stood a gallows, wrote Eberhard
Schlepple in 1948, and not a conference table for the peaceful agreement on im-

proved methods of international cooperation.*

In this debate, the IMT avoided taking a clear position beyond the single sentence
claiming nullum crimen to be a mere “principle of justice”. If, then, exceptions
were possible, the discussion shifted to the question on what grounds such excep-
tions might be justified. One argument raised in this context referred to the fact
that German legislation had in 1935 restricted the reach of the nullum crimen

principle, and that the National-Socialist leaders tried in Nuremberg certainly had

41 Herbert Wechsler, The Issues of the Nuremberg Trial, Political Science Quarterly 62 (1947), 11,
25. See also Stefan Glaser, La Charte du Tribunal de Nuremberg et les nouveaux principes de
droit international, Schweizerische Zeitschrift fiir Strafrecht 63 (1948), 23; further examples are
cited in Gerhard Hoffmann, Strafrechtliche Verantwortung im Voélkerrecht, 1962, 142-143; Jung
(note 19), 147.

42 Leonhardt (note 8), 469-470; Moltrecht (note 25), 89-90 (showing that the prohibition of ex post
facto criminal law was recognized even in common law countries); Quaritsch (note 23), 164-168;
see also Larry May, Aggression and Crimes against Peace, 2008, 153 (asserting that “the principle
of legality” is a nonderogable principle in international law).

43 Quaritsch (note 23), 169. See also Dahm (note 8), 61 (warning that any intervention in violation
of international law, any act of state organs in the Cold War might retroactively be defined as
criminal).

44  Eberhard Schlepple, Das Verbrechen gegen den Frieden und seine Bestrafung, 1983 (written in
1948), 83.
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never been champions of a strict interpretation of criminal laws as long as those
laws were not applied to themselves.* Robert Jackson in his opening speech at
Nuremberg put this argument with snide sarcasm: “It may be said that this is new
law, not authoritatively declared at the time [the defendants] did the acts it con-
demns, and that this declaration of the law has taken them by surprise. I cannot,
of course, deny that these men are surprised that this is the law; they really are
surprised that there is any such thing as law. These defendants did not rely on any
law at all. Their program ignored and defied all law.”*® The consensus was, how-
ever, that the IMT was correct in not stooping to the defendant’s low standards —

even those who defy the law must be adjudicated in accordance with the law.*’

Another argument against the applicability of nullum crimen sine lege in the con-
crete case started from the assumption that the prohibition of ex post facto crimin-
al laws refers only to conduct that comports with common morality or, as
common lawyers tend to say, conduct that is not malum in se. If the actor knows
that he is doing something that is forbidden, so the argument continues, he has no
reason to complain about retroactive criminalisation, for he has taken the risk of

punishment.**

On this premise, Hans Kelsen argued that “at the time the Bri-
and-Kellogg Pact and certain non-aggression Pacts were violated by the Axis
powers, the conviction that an aggressive war is a crime was so generally recog-
nized by the public opinion of the world, that subsequent international agreements
providing individual punishment for these violations of International Law were

certainly not unforeseeable”.* In response, German jurists questioned the premise

on which this argument rested. The nullum crimen barrier could be overcome

45 See, e.g., Kiister (note 35), 85-86.
46 Jackson (note 35), 37.
47 FEhard (note 32), 361; Grewe (note 20), 16.

48 See IMT Judgment (note 3), 219: “To assert that it is unjust to punish those who in defiance of
treaties and assurances have attacked neighboring states without warning is obviously untrue, for
in such circumstances the attacker must know that he is doing wrong ...”.

49 Kelsen (note 30), 10. See also Glueck (note 12), 84.
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only if the actor could have known that his conduct was in fact punishable under
the law, they argued; the fact that the conduct in question was immoral or de-

serving of punishment was insufficient.”

Finally, there was the view that convicting the major war criminals was simply
more important, as a matter of justice, than adhering to the principle nullum cri-
men sine lege. Again citing Hans Kelsen: “Justice required the punishment of
these men, in spite of the fact that under positive law they were not punishable at
the time they performed the acts made punishable with retroactive force ... To
punish those who were morally responsible for the international crime of the
Second World War may certainly be considered as more important than to comply
with the rather relative rule against ex post facto laws, open to so many excep-
tions.”*! Or, as the Tribunal put it, after stating that the defendant must have
known that attacking neighboring countries was wrong, “so far from it being un-
just to punish him, it would be unjust if his wrong were allowed to go unpun-

ished”.>

This may indeed be the heart of the matter. However hard the judges of the Tribu-
nal tried to establish a basis in prior customary law for the convictions for waging
a war of aggression, their efforts did not convince the scientific community; and
critical reactions were by no means limited to German authors. In the late 1940s,
there was widespread consensus among commentators that the judges at Nurem-
berg had cut a precedent out of whole cloth. In the years immediately preceding
the outbreak of World War II, there existed no international convention and no cu-
stom based on an opinio iuris to the effect that individuals who planned or initia-

ted a war of aggression were to be held personally liable under international

50 Ehard (note 32), 362; Grewe (note 20), 45; Jescheck (note 7), 147. See also Schick (note 16), 782
(“International law in existence at the time ... knew of no obligation forbidding nationals of a
sovereign state to plan or perform acts which, reviewed retrospectively by the victor, may be con-
sidered as having lead to an illegal war.”).

51 Kelsen (note 23), 165. See also Finch (note 10), 35 (even the convictions for the Crime against
Peace “may be unquestionably approved as morally justifiable political acts”).

52 IMT Judgment (note 3), 219.
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criminal law. The London charter created new law, and the IMT applied that law
ex post facto to defendants who certainly knew that their acts were immoral and
violated international law, but who had no reason to believe that they committed a
crime in any conventional legal sense. In that sense, the Nuremberg trial and its
outcome, as far as it related to the Crime against Peace, went against the principle
nullum crimen sine lege, which had, in varying formulations, been understood by
all civilized nations to guarantee an individual impunity if his acts were not regar-

ded as criminal at the time when he acted.

Two strategies were employed to defend the Tribunal’s judgment. The first
strategy was to extol the enormity of the crimes committed or ordered by the
leaders of the National-Socialist regime, and to argue that it would have violated
anyone’s sense of justice if the Tribunal would have set them free.* The persuas-
iveness of that argument hinges on the assumption that there is something like
“natural” justice distinct from justice based on the applicable law. It is under-
standable that people, after finding that the jurists of the Third Reich had man-
aged to cloak even the worst excesses in the coat of statutes and ordinances, had
lost any trust in the magic of positive law and searched for more stable grounds
on which justice could be built; hence recourse to ideas of natural law was popu-
lar among many German jurists at the time. But whatever the general validity of
that renaissance of natural law theories, recourse to “natural” ideas of justice is
inapposite when they are used to push aside a defendant’s protest that positive
law fails to provide a sufficient legal basis for his conviction. Whatever one may
think of the pre-positive limits of any legislature’s authority to create law, the
need for a legal basis for a criminal conviction cannot be replaced by the court’s

view of what should be punishable under principles of “natural” justice.>*

53 See May (note 42), 148 (“What made the Nazi case stand out was the scale and viciousness with
which it was fought, not that it was a case of aggression.”). By contrast, Radin (note 31), 382,
held that there would be little or no public support for convicting the leaders of the Wehrmacht
had they not also committed war crimes and crimes against humanity.

54 A similar debate occurred some 50 years after Nuremberg, when GDR border guards tried for
homicide claimed that domestic law in force at the time authorized them to use deadly force
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That leaves the second strategy of justification: to acknowledge that Nuremberg
made new law and applied it retroactively and to rely on future practice to vindic-
ate the “Nuremberg revolution”. This is an unconventional approach that appeals
to history rather than law to show the correctness of a judgment. But even under
historical aspects, there have been serious objections to justification through pos-
teriority: Since the IMT was designed as a one-time court, it was unable to set any
precedent in a strict sense.”® The formal recognition of the “Nuremberg prin-
ciples” by the General Assembly of the United Nations had no legal force, and
neither the United Nations nor any other international legal body managed to pro-
duce a legally binding instrument establishing the criminality of waging aggress-

ive war.>

That left national practice with the onus of making true the promise of Nurem-
berg that aggressors should be punished. Robert Jackson in his report to the Pres-
ident on the Nuremberg trial declared that "the four nations, through their
prosecutors and through their representatives on the Tribunal, have enunciated
standards of conduct . . . by which the Germans have been condemned" and
which "will become the condemnation of any nation that is faithless to them."*’
That statement placed a heavy burden of responsibility on national courts. As
Philip Jessup put it, with clairvoyance , in 1947: “Inaction by the whole society

of nations from now on would constitute a repudiation of the [Nuremberg] pre-

cedent ... It would constitute an assertion that aggressive war is not a crime and

against persons who attempted to cross the border to the West. Their argument based on nullum
crimen may have received short thrift in the relevant decisions of the Bundesgerichtshof and the
Bundesverfassungsgericht. But even if one thinks that the authorization for shooting contained in
GDR law could be disregarded because of its incompatibility with relevant international law,
these cases differ from the IMT judgment in that the Nuremberg defendants were convicted of a
Crime against Peace that did not exist when they acted.

55 Ehard (note 32), 366; Schick (note 16), 791.

56 See Dahm (note 8), 66; Jescheck (note 7), 188-189 (pointing out that the Soviet Union made sure
that the IMT judgment did not generate general principles of international law).

57 Final report to the President from Supreme Court Justice Robert H. Jackson, in Prosecution of
Major Nazi War Criminals, 15 Department of State Bulletin, (October 27, 1946).
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that the individual who is guilty of endangering the international public repose is

not to be treated as a criminal.”®

In the decades that followed, there was no lack of incidents which arguably met
even the narrowest definition of the Crime against Peace, including aggressive ac-
tion of the Soviet Union as well as the United States during the years of the Cold
War. Yet, after Nuremberg, the crime of aggression was never charged in any
court of the world. Justice Jackson’s words proved to be rhetorical flourish rather
than an announcement of actual policy.” The fact remained that a tribunal con-
sisting of members of the victorious nations had, in a singular effort, adjudicated
the leaders of the vanquished nation for starting the war, and there had been no
follow-up on this “principle” of Nuremberg.®® Writing in 1994, Helmut Quaritsch
concluded that the judgments of Nuremberg and Tokyo, far from being landmarks
of the law, remained singular events in the history of international law, without
precedent and without consequence.®' Quaritsch claims that there was no success-
ful revolution that could have healed the violations of law that occurred in

Nuremberg.®

It is difficult to find fault with that negative assessment, at least as matters stood

in the beginning of the 1990s. But the winds may have changed. The adoption of

58 Philip Jessup, The Crime of Aggression and the Future of International Law, Political Science
Quarterly 62 (1947), 1, 4. For similar statements, see Stimson (note 39), 189; Wechsler (note 41),
26. See also Ehard (note 32), 365 (conceding that it may have been necessary to go beyond ap-
plicable law in order to achieve “higher justice”, but claiming that the new norms established in
Nuremberg must then be applied to the strong as well as the weak).

59 Schiepple (note 44), 93-94.

60 See Jescheck’s acerbic conclusion, ,,It can hardly be called a welcome development of state prac-
tice that the winner of a war should have the right to adjudicate the leading organs of the van-
quished state in an extraordinary court, applying extraordinary law.” (note 7, 415; my translation).
For a similar assessment, see Kelsen (note 23), 170 (the prohibition of waging aggressive war
turned out to be applicable only by victors against leaders of the vanquished party); see also Bush
(note 1), 2328 (... the notion of Crimes against Peace had been made the centerpiece of Nurem-
berg ... and afterward was hailed by international lawyers, completely buried in practice, and
studied to death by inconclusive drafting committees and advocacy groups.”).

61 Quaritsch (note 23), 218-220.
62  Quaritsch (note 23), 220.
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the crime of aggression in the Rome Statute in 1998, and the international agree-
ment on the definition of that crime in the Review Conference of Kampala in
2010 may well have laid a firm foundation for an international jurisdiction over
the Crime against Peace — the foundation that had been missing for the decades
since Nuremberg. If the process set in motion in Rome and Kampala succeeds; if
the International Criminal Court is granted the power to sit in judgment over
those who prepare or wage aggressive wars; and if the ICC or domestic courts
make use of that authority even where the aggressor is a powerful nation — then,
and only then could we say that the seeds sown in Nuremberg have finally come
to fruition. If waging aggressive war in violation of the principles of international
law is effectively outlawed and those responsible for starting the war are person-
ally made criminally liable, then a judgment that troubled criminal lawyers by ef-
fectively suspending the principle nullum crimen sine lege may eventually be

seen as a courageous step toward making the world a more peaceful planet.
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Fakultétsspiegel n.F. Band 1, Sommersemester 2004.

Georg Brunner zum Gedéchtnis. Reden anléflich der Akademischen Ge-
denkfeier fiir Prof. Dr. Dr. h.c. Georg Brunner im Musiksaal der Univer-

sitdt, Koln 2004.

Akademische Feier am 14. Juni 2002 in der Universitit zu Koln zur Pré-
sentation des Buches Klaus Stern, "Im Dienste von Recht, Staat und

Wissenschaft — gesammelte Reden", Koln 2002.

Akademische Feier der Rechtswissenschaftlichen Fakultéit der Universi-
tit zu Koln am Mittwoch, dem 17. April 2002 zur Erinnerung an den am
17. April 1252 ergangenen Kleinen Schied — verfait von Albertus Ma-
gnus und einem pépstlichen Legaten in einem Miinzstreit zwischen Stadt

und Erzbischof, K6ln 2002.
Winfried Schuschke, Juristenausbildung quo vadis?, Kéln 2001.

Festakt anlédBlich des 65. Geburtstages von Jens Peter Meincke, Rektor
der Universitdt zu K6ln, Koln 2001.

Ansprachen und Vortrdge anlédBlich der Amtsiibergabe in der Abteilung 2
des Rechtszentrums fiir europiische und internationale Zusammenarbeit

(RIZ) am 15. Juni 2000, K6In 2001.
Alexander Liideritz zum Gedéichtnis, K6ln 2000.
Herbert Frost und Hartmut Kriiger zum Gedéchtnis, Kéln 2000.

Akademische Feier aus Anlafl der Verleihung der Wiirde eines Ehren-
doktors der rechtswissenschaftlichen Fakultit der Universitdt zu Koln an
die Herren Prof. Dr. Laszlé S6lyom und Rechtsanwalt Ludwig Koch am

6. Februar 1999, Ko6ln 1999.
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Antrittsvorlesung vor der Rechtswissenschaftlichen Fakultdt der Univer-

sitdt zu Ko6ln von Herrn Prof. Dr. Peter J. Tettinger, Koln 1999.

Jahresfeiern Doktoranden 1997 und 1998, Koln 1999.

Symposion zur Uberreichung seiner "Gesammelten Schriften" zum 65.

Geburtstag von Prof. Dr. Dieter Strauch, K6ln 1999.

Antrittsvorlesung vor der Rechtswissenschaftlichen Fakultdt der Univer-

sitdt zu Ko6ln von Herrn Prof. Dr. Stephan Hobe, K6ln 1999.
Gottfried Baumgértel zum Gedéchtnis, Koln 1998.

Akademische Feier aus AnlaB der Uberreichnung einer Festschrift zum

65. Geburtstag von Herrn Prof. Dr. Dres. h.c. Klaus Stern, K6ln 1997.

Akademische Feier aus Anla3 des 80. Geburtstags von Herrn Prof. Dr.
Heinz Hiibner, Koln 1996.

Ehrenpromotion Birgit Breuel am 22. Juni 1994, K&ln 1994.

Karl Carstens zum Gedéichtnis, K6ln 1993.
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Wenn Sie in Zukunft schnell und bequem per Mail iiber alle wichtigen Vorgénge
wie Personalia, Veranstaltungen und Feierlichkeiten der Rechtswissenschaftlichen
Fakultdt informiert werden wollen, dann abonnieren Sie einfach den Fakultits-

Newsletter unter der Webadresse

jura.uni-koeln.de/1272 . html

Seit Juli 2009 verschickt das Studien- und Karriereberatungszentrum einmal im
Semester den Newsletter als Email an alle Newsletter-Abonnenten. Ab dem Som-
mersemester 2011 erhalten die Abonnenten den Newsletter sogar zweimal im Se-
mester. Zudem finden Sie auf der Webseite im Archiv auch sidmtliche

vergangenen Ausgaben.
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